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The Revocable Trust 


Its Use in Times of War and Peace 


By MAYO A. SHATTUCK 


Haussermann, Davison § Shattuck, Boston 


This article is based on an address made by the author 
before the Wartime Conference on Trust Problems of the Ameri- 


can Bankers Association. 


OU may not remember how 
young a child the revocable 
trust really is. A good many of 
us have failed to observe, certainly, 
how great a part it has played in 
the development of the trust busi- 
ness in this country. Take the 
history of the revocable trust in 
one jurisdiction — Massachusetts. 
It, was settled early in that state 
that a reservation of a power to 
revoke was not fatal to the exist- 
ence of a trust (Stone v. Hackett). 
The same was true of a power to 
alter and amend (Kelley v. Snow). 
It was settled also that the reser- 
vation of income (Viney v. Ab- 
bott) or the right to withdraw the 
principal (Davis v. Ney) did not 
necessarily mean that the transac- 
tion was testamentary in nature. 
But when all these rights were 
added together, especially if there 
was also reserved a right to par- 


ticipate in management as, co- 
trustee or otherwise, the court was 
tempted to say, and did say in a 
leading case which for years stood 
in the path of the trust business 
(McEvoy v. Boston Five Cents 
Savings Bank) that the whole 
business was a sham. A so-called 
“trust” with so many strings at- 
tached appeared to the court to be 
no trust at all, and unless the re- 
requirements of the statute of 
wills were met the entire transac- 
tion was nugatory and the prop- 
erty would pass in intestate suc- 
cession. ‘That was the way the 
law stood when I was in law school. 
It was the way the law stood when 
many of you were young trust offi- 
cers. But, as we observed, business 
men wanted and needed the revoc- 
able trust device. They wanted to 
do almost exactly what the stiff- 
necked judges didn’t want them to 
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do. They wanted, in short, to dis- 
pose of their property and still to 
have a string on it, they wanted 
expert management even if they 
had to pay for it, they wanted at 
the same time to have the last 
word on the existence and the man- 
agement of the trust; they wanted 
in other words to use the trust as 
a substitute for a will. 

Now, of course, any such device 
as this would greatly appeal to a 
business man. ‘There were all of 
the advantages of a trust and few 
of its penalties. It might be ex- 
pected that this marvelous inven- 
tion should grow mightily through- 
out the land! It was the greatest 
article of merchandise, particular- 
ly when coupled with the insurance 
policy, which was ever presented 
to your industry by the common 
law judges. It seemed almost too 
good to be true. But, speaking 
generally, it was sound property 
law. From the days of early Eng- 
land the defeasible estate has been 
well known. Just because some 
one reserved the right to get prop- 
erty back, or imposed a condition 
upon its tenancy in another, had 
never warranted a conclusion that 
no transfer had been made. The 
only troublesome problem arose 
from the statute of wills. That 
problem has never been answered 
logically. It is, to say the least, 
stretching it a bit to allow a man 
to control his property until the 
day of his death and then let him 
transfer it, practically speaking, 
without bothering to make a will. 
But the battle is won; he can do 
precisely that and no problem is 
left at law. Occasionally a case 
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flares up, like (Newman v. Dore), 
but such cases are always explain- 
able on their individual facts, they 
are at best only fingers in the dike 
and it is safe to say that the re- 
vocable living trust is here to stay. 

I list the virtues of the revoc- 
able trust numerically: 


As a Substitute for Power of 
Attorney 


First: its virtue as a substitute 
for an agency or power of at- 
torney. Because of the worldwide 
nature of the present war, there 
are going to be many instances of 
prolonged disappearance or, at 
least, lapse of time before relatives 
know whether a man in the service 
is dead or alive. Such a situation 
is inherently dangerous from the 
property management point of 
view. It would be a reckless agent 
or attorney who would purchase 
or sell securities for an agency or 
attorney account when the princi- 
pal was last heard from on the 


‘occasion of the fall of Manila or 


on the day of surrender at Bataan. 
And the problem, from the legal 
standpoint, is not easy to solve, 
whether the attempted solution be 
by statute or by common law de- 
vices. We all are aware that a 
power of attorney is revoked by 
death and that acts performed 
under the power of attorney, even 
though in good faith and even 
though involving a subsequent 


change of position on the part of 
the participating persons, would 
be utterly void. A good many such 
situations can be patched up, of 
course, by covenants of indemnity 
and other special arrangements 
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with members of the family of the 
person involved. Yet, this is not 
a satisfactory answer, particu- 
larly for a corporate fiduciary, 
and it certainly falls far short of 
the evidences of title which are 
needed for display to transfer 
agents and third persons, stran- 
gers to the agency, who, after 
having had knowledge or suspicion 
of the disappearance, would hesi- 
tate to deal with the agent or with 
the attorney. 

In some states there is special 
statutory provision for adminis- 
tration of the estate of the ab- 
sentee. These statutes will, of 
course, be enacted in accelerating 
quantity with the continuance of 
these times. More often than not, 
these special statutes are hedged 
with many technical formalities. 
It is a typical provision, for ex- 
ample, that surety bonds must be 
provided and that court orders 
must be obtained before the re- 
ceiver of the absentee’s property 
can take steps of real importance. 

The obvious and easy solution is 
the simple revocable trust. Where- 
ever the amount of property in- 
volved is sufficiently great to jus- 
tify the trust technique, it seems 
sensible for a person who is about 
to depart for the wars, or even 
who is bound upon a peaceful mis- 
sion to the far corners of the 
earth, to create a fuil legal title, 
good against the world, in a 
trustee and to endow that person 
with all of the muniments of title 
which are required in the market 
place in order to permit final 
transfer and similar acts of do- 
minion. Nor does the revocable 


trust involve a dangerous surren- 
der of property rights. The donor 
or grantor has really created noth- 
ing more than a mechanism which 
continues to operate effectively 
during a time of need. It can be 
set up, as you all know, in a man- 
ner which will take care of his de- 
pendents without any awkward de- 
lays as a result of uncertainties as 
to his death or whereabouts. 


As Substitute for a Will 


Second: the next interesting 
virtue of the revocable trust has 
little to do with war but, speaking 
flippantly, can be described as a 
device designed to help keep the 
peace. It is the use of the trust as 
a substitute for a will. Let us 
consider a situation in which the 
owner of shares in a private enter- 
prise is suddenly taken by death 
while engaged in the full flush of 
activity in the business which has 
constituted his life work. 

He has delayed making final 
arrangements with regard to the 
succession of power in his busi- 
ness. He may or may not have 
made a will which endows his ex- 
ecutor with power sufficient to run 
the business or to represent his in- 
terest through the period of estate 
administration and until his shares 
of stock or his partnership in- 
terest are safely distributed into 
the hands of those persons nearest 
and dearest to him. However 
thoughtful and circumspect he 
may have been with regard to the 
provisions in his will, there now 
comes, immediately upon his death 
and during a period of maximum 
confusion, the necessity of passing 
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all of his private affairs, including 
the affairs of his proprietary busi- 
ness, through the Probate Court. 
It is there examined by persons of 
all sorts. Even his competitors 
then get the “low-down” on his 
position in the industry. And now 
comes a period of expense and 
delay; and many other aggrava- 
tions if he has been careless about 
making his will, or has failed en- 
tirely to make a will as is so often, 
unfortunately, the case. If he had 
only deposited his shares of stock 
in a simple revocable trust not 
a legal stitch would have been 
dropped upon his death. And in 
the course of making the revocable 
trust it would have been necessary 
to sit down and think over the 
future of that business, and to 
plan wisely for the contingency of 
death. To be sure no taxes are 
saved, but the following virtues 
must have been gained: 

(A) The very important ele- 
ment of privacy about personal 
affairs and a consequent freedom 
from annoyance by strangers. 

(B) A measure of safety and 
finality about the transaction. I 
need not tell you that wills are 
often attacked and sometimes are 
upset, particularly when they have 
been drawn by persons of ad- 
vanced age. There is nothing that 
a jury would prefer to do, really, 
than to recreate a man’s will, if it 
is given a chance. Or if the battle 
is fierce and the defending attor- 
ney considers that a jury trial is 
likely to take place, the testamen- 
tary instrument is often comprised 
in a high-handed manner which can 
hardly be described as anything 


other than a novel, and to most 
laymen, a_ totally unexpected 
method of testamentary transfer. 
Trusts are almost impossible to 
upset. 

(C) The expenses of the Pro- 
bate Court are increasingly high. 
This is partly because the methods 
of compensation for fiduciaries are 
all out of kilter with each other. 
Nothing is more needed in the 
whole field of testamentary trust 
administration than a complete re- 
adjustment of the present method 
of piling up charges during the 
relatively short period of estate 
administration and then providing 
a ridiculously low level of compen- 
sation throughout the long period 
of trust management. This evil 
has produced many an artificial 
situation, notably the tendency to 
appoint an unqualified family mem- 
ber to serve as executor just to 
save the disproportionately high 
executor’s fee. 


Trust Company and Lawyer 
Third: The third virtue of the 


revocable trust needs few words 
and has little technical signifi- 
cance. From the standpoint of 
the hard-working business’ man, 
however, I should say that it is all 
important and I venture the opin- 
ion that from the standpoint of 
the professional fiduciary and the 
lawyer it may yet furnish a warm 
and successful answer to one of 
the biggest practical problems in 
the business. Some time ago I 
wrote an article which I have not 
yet quite screwed up the courage 
to publish, but the central idea of 
which I think is badly needed. That 
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article discusses the relationship 
between the corporate fiduciary, 
the members of the bar, the owners 
of property, and the beneficiaries 
of trusts. The article was based 
upon a reasonably long experience 
in dealing with these matters not 
only in my office as a lawyer, but 
as counsel for banks and trust de- 
partments and as a sort of brother 
confessor as well for men of busi- 
ness, for widows, and really minor 
children. Some day I should like 
to discuss that problem in this dis- 
tinguished company. I don’t need to 
expound the evil to you at this time. 
The mere mention of it reminds 
you of many an incident which 
perhaps you would prefer to for- 
get. But if the corporate trust 
business of the United States is to 
flourish with anything like the 
vigor which it richly deserves, this 
very practical problem must be 
answered and I fear that progress 
in its solution is poor. As presi- 
dent of a state bar association 
I hear disturbing reports from 
lawyers all over the country. As 
guest speaker at the Trust Divi- 
sion of the American Bankers As- 
sociation I hear courteous and 
often times humorous, but never- 
theless pointed, remarks which 
again emanate from all over the 
country. Now there is a role and 
a very helpful role which the re- 
vocable trust can perform in solv- 
ing this important problem, Let 
us take the picture of the embat- 
tled business man struggling under 
the various restrictions and limita- 
tions of this disordered world. He 
wishes to put his affairs in order. 
He does not want to give up the 


essential controls over his prop- 
erty. But he would like to be as 
certain as possible that if any- 
thing happens to him, some one 
will take care of his precious busi- 
ness and of his beloved ones at 
home. If that man is advised to 
draw a will and let it go at that, 
he may make a very intelligent 
disposition of his property speak- 
ing from the date of his death, but 
on one thing, and in my judgment 
it is the most important thing, the 
poor business man is completely at 
sea. He usually has no idea in the 
world who it is he can safely trust 
to handle his afairs, not only 
honestly, but intelligently. The 
result is that he either makes the 
mistake of naming some one in the 
family or chooses a bank perfectly 
blindly and without knowing any- 
thing about it, or by a process of 
default and some times I regret to 
say, of persuasion, he hits upon 
the lawyer. Usually the most im- 
portant clause in the instrument, 
the one which gets down to brass 
tacks about personal responsi- 
bility for the management of a 
precious enterprise is the one least 
thoughtfully drawn. This, of 
course, is due to the fact that the 
will is an ambulatory instrument. 
It is a dead thing, or at least it is 
sleeping soundly, until death ar- 
rives. Is it not intelligent for the 
business man, his lawyer, and his 
professional trustee, or cotrustee, 
to sit down together and not only 
make up a plan for future events, 
but to continue to work together 
in the development of that plan? 
Will not this method of procedure, 
intelligently applied by the trust 
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companies and by the bar, serve 
over the long run to persuade the 
business man that these two 
groups of advisors can and will 
work together in single-minded de- 
votion to the cause of their bene- 
ficiaries? Can you not imagine 
the busines man describing to his 
wife his sense of comfort which he 
gains from periodic consultation 
with his trust officer and with his 
lawyer so that when the dreadful 
day comes and the wife becomes a 
widow her first interview at the 
bank will be like a conference at 
home rather than a sudden excur- 
sion into a world of strangers. I 
should think that it is axiomatic 
that the more contact that busi- 
ness men have with their trusted 
fiduciaries before the event, rather 
than after the event, the sounder 
and broader and better the future 
of the trust business. There is no 
better way, it seems to me, to pro- 
vide that contact than to establish 
a revocable trust. 


Future Creditors 


Fourth: The final virtue of the 
revocable trust is concerned with a 
very lawyer-like point, but one in 
which some of you may have real 
interest. Properly used the revoc- 
able trust may provide a genuine 
protection from future creditors. 
It has always been amazing to me 
that there is so little law bearing 


upon the right of the grantor’s 
creditors to reach and apply such 
benefits and powers as the grantor 
has reserved to himself. There are, 
of course, cases which approach 
the subject in an oblique or remote 
manner. Occasionally you will find 
a court which classifies the reser- 
vation of certain of these rights as 
a “constructive” or “presumptive” 
fraud upon creditors. In Ruling 
Case Law it is stated, for example, 
that reservation of a power of re- 
vocation compels the conclusion 
that the settlor “did not bona fide 
intend to put the property out of 
his reach.” That sort of lan- 
guage, and that approach, is very 
distasteful to me; it is loose think- 
ing of the worst sort, for applica- 
tion, at least, to situations where 
there isn’t the remotest reason for 
suspecting a fraud. I prefer rather 
to go along with the United States 
Supreme Court which has flatly 
stated (Jones v. Clifton) that — 
“the insertion of . . . power of re- 
vocation and . . . appointment, so 
far from proving that the grantor 
contemplated a fraud upon his 
future creditors, tends to show the 
contrary. Should he revoke the 
settlements, the property would 
revert to him and, of course, be 
liable for his debts; and should he 
exercise the power of appointment 
for the benefit of others, the estate 
appointed would be liable in equity 
for his debts.” 
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Some Problems and Liabilities of 


Safe Deposit Operation 
By EDWARD S. LUBBERS 


Vice-President and Secretary, 
Bank of Manhattan Safe Deposit Company, New York 


This article is based on a recent address made by the author 
at a meeting of Western New York Group, New York Safe 
Deposit Association. New York State readers who may be inter- 
ested in safe deposit association membership may obtain 
information from James A. McBain, secretary, New York Safe 
Deposit Association, 18 Pine Street, New York City. 


OW, more than ever, officials 
charged with the supervision 
of a safe deposit vault are con- 
fronted with a grave responsibility 
to their customers and their stock- 
holders as well. The safe deposit 
business has shown a decided in- 
crease in new rentals and daily 
activity at a time when every ex- 
ecutive officer must give more at- 
tention to the supervision of all 
departments because of the un- 
usual turnover in personnel. 


Personnel Turnover 


In 1941 the girls said “WHAT 
A MAN!” 

In 1942 they said “WHAT — 
A MAN?” 


Now they’re saying “What’s a 


man?” 


The girls are not the only ones 
who have had personnel trouble. I 
venture there is hardly a bank 
that has not lost some of its key 
men and women to the military 


service or other war wark. Obtain- 
ing and training new employees is 
a major problem with all of us. 
Mr. President, your executive offi- 
cer will welcome any help possible 
in familiarizing the new employee 
with the hazards and peculiarities 
of the safe deposit business. Mem- 
bership in an association will assist 
him by supplying reading matter 
devoted exclusively to safe deposit 
problems. 

Since no “safe deposit courses 
are available, except in a few met- 
ropolitan communities, the only 
way persons in outlying sections 
can keep up to date with the ever- 
increasing changes in the business 
is to attend meetings or read a Safe 
Deposit Association publication. 

Every employee newly assigned 
to safe deposit work has been given 
a position of great trust. In fact, 
some act of his might jeopardize 
the assets of the bank or company 
if he does not realize the impor- 
tance of his duties and the high 


937 
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degree of care required in the con- 
duct of the business. If he were 
familiar with the fundamental 
peculiarities and customs of the 
trade, he would be so conscious of 
his responsibilities that he would 
naturally use a much higher de- 
gree of care in discharging his 
duties. I shall point out some 
phases of the business every safe 
deposit employee should know to 
have a proper understanding of 
the care required to give the maxi- 
mum protection to his customers 
and bank or safe deposit company 
as well. 


Banking and Safe Deposit—Two 
Distinct Businesses 


The safe deposit business of 
New York is conducted by banks 
operating the vault as a depart- 
ment, and by separately incorpo- 
rated companies. In the first in- 
stance, the bank is engaged in two 
distinct and different businesses— 
RANKING and sAFE DEPOSIT. The 
“customs of the trade” and the 
laws governing each are as unlike 
as is the machinery of a plant 
manufacturing airplanes and one 
producing submarines. 

One of the outstanding differ- 
ences between the two professions 
is that in banking, decisions can 
be, and are made, every day based 
on a known liability. I am not a 
banker, but I can visualize a check 
being presented for payment, the 
signature of which is not just as it 
should be, or there may be some 
question about the endorsement, 
but since the amount involved is 
$50.00, you decide to pay it. In 
another case the circumstances 


may be exactly the same but the 
amount is $5,000.00. You wouldn’t 
hesitate one second to return the 
check, because you have been put 
on notice as to what the bank’s lia- 
bility might be in the event of a 
lawsuit. 

We, in the safe deposit business, 
have absolutely no records or other 
means of making decisions on the 
basis of what our company’s lia- 
bility might be should it be used. 
We do know, however, there is a 
potential liability in every rented 
safe and that it may involve hun- 
dreds, but more likely thousands 
of dollars. Using discretion has 
no place in this business. We must 
be 100 per cent sure of what we 
are doing—9914 per cent is not 
enough. 


Customs of the Trade 


Another distinction between the 
professions is the “customs of the 
trade.” Over many years men and 
women in the safe deposit business 
have learned, through the unfortu- 
nate experience of others, how to 
operate their vaults in a manner to 
give their companies and custo- 
mers the maximum of protection. 
This has resulted in the promulga- 
tion of certain operating precau- 
tions which have enabled banks, 
familiar with them, to withstand a 
charge of negligence. 

If your safe deposit department 
is not being operated in accord- 
ance with approved present day 
methods, your bank may not be 
able to prove it was not negligent 
in the conduct of its business if it 
is called upon to do so, and if your 
bank is not a member of a Safe 
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Deposit Association, it may be 
that your customers and your 
stockholders are not receiving the 
protection they should. I have 
heard some men say “Oh, nothing 
much happens in the vault. It 
more or less runs itself.” But do 
you know that: 

A box rented in a Maryland 
bank recently won a verdict of 
$50,000? (and that ain’t hay!) 

A jury verdict recently ren- 
dered in Illinois held a bank liable 
for $10,500? 

A bank in Nebraska was sued 
‘for $14,000.00 and held negligent, 
but a higher Court reversed the 
decision of the lower Court? 

A bank in the State of Washing- 
ton, which advertised its vaults as 
fire and burglar proof, was burg- 
larized and found liable? 

A bank in Tennessee was burg- 
larized but did not advertise its 
vault as being burglar proof and 
the Court held it was not liable? 

In the above cases where the 
court decision went against the 
banks, it was not because the ex- 
ecutives were incompetent bankers 
— it was because of lack of 
familiarity with the safe deposit 
business. 

I could recite other cases where 
banks have been held liable for 
safe deposit losses. The cases are 
published in “Safe Deposit Deci- 
sions and - Practice,” a service 
available to members of the New 
York State Safe Association. 
Every banker operating a vault 
should have a copy of it on his 
desk and read the cases. These 
cases will give you something to 
think about. They tell why the 


bank was found to be negligent 
or not negligent in its conduct of 
the safe deposit business. It may 
be that you will change some 
phase of your operating proce- 
dure when you read the statement 
of facts in the cases. I have. 


Safe Deposit Department—Two 
Departments 


The safe deposit department 
can logically be divided into two 
departments — operating and 
supervising. The operating de- 
partment is that phase of the 
business dealing with the grant- 
ing of access and the system used 
in the physical operation of the 
vault. It includes identifying 
customers—custody of keys to 
unrented safes—what is done with 
keys when customer is in booth— 
changing or leaving lock on safe 
when box is surrendered or a per- 
son’s right of access is cancelled 
—conducting customers to and 
from booths—advisability of hav- 
ing waste baskets in booth—what 
to do with box if customer leaves 
booth for any reason—should 
safe door be left open or closed 
when box is removed, etc. 

Should a customer claim that 
something is missing from his safe, 
you can be sure he will try to 
prove you are negligent in some 
phase of your operations. Are 
you satisfied your procedure is in 
accordance with the customs of 
the trade? 

The supervising officer of the 
safe deposit department or com- 
pany is charged with the responsi- 
bility of seeing to it that his 
operating system is in accordance 
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with present day accepted good 
practices. The cases in Safe De- 
posit Decisions and Practice and 
the articles appearing in the Bul- 
Jetin will keep him informed. In 
addition to knowing the correct 
operating procedure, he will be 
called upon to make decisions of 
a legal nature with reference to 
access to safes and forms used by 
his company. The following will 
give you some idea of the prob- 
lems he will be faced with: 

May access to a safe be grant- 
ed to less than all trustees ?. 

May an executor appoint a 
deputy? 

Is it advisable to rent safe in 
two names? 

May articles found in coupon 
rooms be disposed of? 

Is there any objection to re- 
taining key of valued and well- 
known customer overnight? 

What should be done with safe 
deposit key found on premises? 

Is rental contract between bank 
and customer a good one? 

When box is opened for non- 
payment of rent, should outside 
notary be employed? 

Procedure followed upon death 
of box-renter. 

News item reports box-renter 
as missing. May deputy have 
access? 

Does deputy form give bank 
adequate protection? 

Is it good practice to permit 
box-renter to authorize another 
by letter? 

Is it advisable for officer or 


employee to act as deputy for box- 
renter? 

In addition to the above, deci- 
sions must be made relating to 
Executive Order 8389, as amend- 
ed, Executive Order 9193, Gen- 
eral Ruling 16, and others too 
numerous to discuss. The res- 
ponsibilities of a s«afe deposit 
executive are indeed great and 
varied. 

In the short time at hand I 
have given some reasons why I 
think there is a definite distinc- 
tion between the banking and safe 
deposit businesses. If you agree, 
then your bank, Mr. President, 
should be a member of this Asso- 
ciation. The cost is small but the 
information gained may be worth 
unknown thousands of dollars. 

In conclusion, I want to stress 
and leave this thought with you. 
If your bank or company is ever 
sued, it will be for the value of 
property ALLEGED to be miss- 
ing from a safe. The plaintiff 
may be able to prove he was finan- 
cially able to have purchased the 
property, but he could not prove 
it ever actually was in the safe. 
He may be sincere, but mistaken in 
his claim—or it may be a delibe- 
rate frame-up. To my way of 
thinking this is the most out- 
standing peculiarity of the busi- 
ness and is the main reason why 
every bank or company should 
fortify itself by every means to 
defeat a charge of negligence in 
the conduct of its safe deposit 
business. 





The Philosophy and Operation of 


Credit Unions 
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This article is based on portions of an address made by the 
author before the Wisconsin Bankers Association. 


HETHER we favor it or not, 

consumer credit has become 
a very important factor in Ameri- 
ca. It can be said to be a prac- 
tical necessity of our modern life. 
At this particular moment, it is 
suffering a partial eclipse because 
of restrictions on the production 
of durable consumer goods and also 
through the operation of Fedcral 
Reserve Board Regulation W. 
Should restraints be lifted follow- 
ing the coming of peace, the con- 
sumer will be as quick as ever to 
take up where he left off and to 
buy now and arrange to pay later. 
He has been extremely slow to 
come to a realization of the 
charges which have been piled on 
by installment houses or other 
sources of credit to which he has 
heretofore turned or been led by 
high pressure salesmen. However, 
he is stirring, and is now con- 
cerning himself not only with the 
cost, but also with the condi- 
tions under which he obtains his 
credit. 

There is considerable evidence 
that the consumer has the means 
of supplying a large share of the 
short term credit he himself needs. 
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At least one agency through which 
he does so is becoming well known 
to the public. That instrument 
is the credit union. The particu- 
lar type of consumer served by 
the credit union is that of the 
workingman whose income lies 
within the lower brackets, al- 
though its range may also include 
the better paid white collar and 
skilled technical worker. A credit 
union is formed when a sufficient 
number of such persons come to- 
gether and agree to use their limit- 
ed resources to set up a central 
fund to serve their financial reeds. 
The group is duly incorporated 
under a special credit union law 
of the State or Federal govern- 
ment. It operates in a business- 
like manner and is supervised and 
regularly examined by the govern- 
mental authority which has grant- 
ed it a charter. 

For over thirty years the credit 
union has been perfecting its prin- 
ciples and practices. Let me cen- 
ter your attention on certain 
characteristics of the credit union 
which mark it off distinctly from 
other agencies which supply credit 
to the consumer. 
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Genuinely Co-operative 

First of all, the credit union in 
form and spirit alike is genuinely 
cooperative. It is thus sharply 
distinguished on the one hand from 
the semi-charitable, remedial loan 
society, and on the other, from 
the commercial loan company or- 
ganized for profit. It is true that 
the credit union’s operations are 
carried on in much the same man- 
ner as those of the usual business 
corporation and that its loan and 
investment activities generally re- 
sult in an excess of income over 
expenses; but these net earnings, 
less a generous percentage for re- 
serves, are regularly distributed 
among the entire membership on 
the basis of their eligible holdings. 

Members control the credit 
union’s affairs and carry them 
through an elected management. 
In most credit unions each mem- 
ber has one vote with regard to 
the amount of his shareholdings. 
Since the members themselves are 
borrowers. interest rates and 
terms are kept reasonable and 
there is no temptation to pyra- 
mid loans or keep the borrower 
in debt. Most credit union laws 
set a fixed ceiling on interest rates, 
customarily 12 per cent which is 
figured on a basis of 1 per cent 
per month on unpaid balances. 
Excessive dividend rates are 
looked on with disfavor, Federal 
credit unions being limited to a 
maximum of 6 per cent per year 
by a provision in the standard 
bylaws. 

There seems to be a marked 
trend this year toward a dividend 
rate of not more than 3 per cent 
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on the theory that credit unions 
should avoid any appearance of 
competing for moneys which 
should be invested in War bonds. 
It is standard practice to fix a 
maximum amount which may: be 
loaned to any member with and 
without security, 

Most laws also require that a 
top be placed on the amount which 
any member may invest in shares. 
In a few industrial credit unions, 
no member may today add to his 
share account until he has shown 
that at least 10 per cent of his 
wage is being deducted for the 
purchase of War bonds. 

Throughout the credit union 
movement there is a pronounced 
consciousness that credit unions 
are organized for purposes of ser- 
vice and helpfulness and that this 
note, rather than the profit or in- 
vestment motive, should be domin- 
ant. In harmony with this think- 
ing, some States permit a part 
of the yearly earnings to be re- 
turned to borrowers in the form 
of “patronage dividends.” 


Serves a Limited Group 


A second distinguishing mark 
of the credit union is that it is 
organized to serve a definitely 
limited group (except for a few 
lingering experiments in open 
charter operation), instead of be- 
ing open to all the public. Mem- 
bers are thus tied together by a 
bond of acquaintanceship, daily 
association in their work, or some 
other close common interest. Loan 
applicants are easily investigated, 
and borrowers will be likely to 
meet their obligations rather than 
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to lose caste with their friends and 
associates because of non-pay- 
ment. Not infrequently the limit- 
ation of ‘éredit unions to given 
groups is cited as a factor which 
will hold them always to a minor 
role in meeting the American con- 
sumer’s need for cash credit. 
Without attempting to debate the 
point, it might be interesting to 
find out how many income-receiv- 
ing persons there are in the Unit- 
ed States who do not belong to 
an employee group of 100 or 
more, a labor union, a church or 
parish, a, lodge, a cooperative so- 
ciety, or a fairly compact com- 
munity in town or country, or who 
could not belong to one of these 
groups if he choose. All these forms 
of association provide the basis 
for possible credit unions. I think 
that they cover enough territory 
to permit the expansion of credit 
unions fora long while to come. 


Members Provide Own Capital 


A third and very important 
feature of credit unions is that 
the members provide their own 
capital. They control that capi- 
tal and they also control the 
credit which is built up by its ac- 
cumulation. Thus the members 
themselves apply the yardstick by 
which their credit worthiness is 
measured. _ The government con- 
tributes nothing to the loan funds, 
and neither does private industry 
or any other outside organization. 
When the credit union needs 
money, it has but one source (ex- 
cept for occasional limited bor- 
rowing) to call upon. That source 
is the savings of its members. 


It is not uncommon to find that 
as many as 85 per cent of the per- 
sons employed in an industrial es- 
tablishment join and save in their 
credit union. This broad partici- 
pation may well be brought about 
through a realization that the 
funds of the credit union are to be 
loaned, often without security, to 
fellow workers, who like the saver, 
have as yet been unable to accu- 
mulate money or property which 
they may use for the loan colla- 
teral which is properly required 
by many commercial lending con- 
cerns. 

Even to credit unionists with 
long experience, it often remains 
a cause for wonder that so great 
a power for helpfulness lies in 
these accumulated group savings. 
In so many cases they are just 
driblets from the pay envelope— 
the small change and stray bills 
which are drained off before the 
regular family expenses are met. 
Yet in time they develop the power 
to take care of all the short term 
credit needs of their worker-own- 
ers. In ordinary circumstances, 
such needs, in a group of workers 
of 100 or more, are well distribut- 
ed in point of time. The loans are 
most generally repaid in install- 
ments. As the money comes in 
from these installments and from 
new savings, it is available for 
relending and in normal times, it 
does not have to wait long before 
being put back to work. At the 
present time, less than 50 per cent 
of the assets of Federal credit 
unions are being used in loans to 
members. Percentages in outstand- 
ing loans up to late in the year 
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1941 varied between 80 per cent 
and 90 per cent. 

With the great multitude of 
these tiny streamlets of savings 
coming in steadily week after 
week and year after year, the to- 
tal grows to a sizeable sum. Re- 
cently the United States Depart- 
ment of Labor published figures 
from a survey of credit unions as 
of December 31, 1941. The aver- 
age credit union was then reported 
as numbering a little over 300 
members with assets of slightly 
over $30,000. It is not difficult 
to imagine how far this sum would 
go in meeting the short term credit 
needs of 300 working men and 
women. 


Teach Better Personal Finance 


Finally, I would like to empha- 
size one feature of the credit 
union which lies outside of its 
functions as a consumer credit 
agency or which, perhaps it would 
be better to say, includes and goes 
beyond such functions. Listed as 
it usually is among consumer 
credit agencies, the credit union is 
likely to come to be regarded 
simply as another place to which 
the ordinary employed workman 
can go for a needed loan—just 
another desk or window at which 
he receives a lump sum and to 
which he goes regularly with his 
repayments. There are not a few 
credit union authorities who look 
upon such loan service as second- 
ary or incidental. They believe 
the great function of the credit 
union is to lead a man to regu- 
late his personal finances and con- 
duct them in an orderly and intel- 


ligent manner, and that the key 
requirement for such management 
is not credit but saving. There 
is no need to remind you that a 
man is in a far better position to 
keep his finances in proper adjust- 
ment if he is ahead of the game 
than if he must constantly be bor- 
rowing or on the verge of borrow- 
ing. Credit is costly; long-con- 
tinued debt drags at his feet until 
it seems useless to plan to do more 
than just shuffle along. The best 
thing that can be done for such a 
man is to help him get back on an 
even, keel and then encourage him 
to manage his affairs so that if 
and when he borrows, he can see 
his way clear to paying out. With 
a good reserve of savings, he can 
budget his income and expenses 
and plan his finances generally 
with a fair prospect of being able 
to carry out his plan. His sav- 
ings account is a growing insur- 
ance against emergencies, rein- 
forced by the potential power of 
borrowing from his credit union. 
With these resources he can intro- 
duce order and system into his do- 
mestic money matters in exactly 
the same way that a business firm 
with ample reserves and a good 
line of bank credit can plan its 
future operations with confidence. 

The need for such. controlled 
finance among wage earners is 
overwhelming. Vast numbers of 
employed men and women hardly 
know the meaning of any but the 
most temporary saving. It is the 
peculiar virtue of the credit union 
not only that holds up to these 
people the value of saving but es- 
pecially that it brings facilities 
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for saving right to their door. It 
is close at hand when the pay en- 
velopes come round. The very 
plainness of the credit union of- 
ficé’ seems to beckon the worker 
with only quarters or perhaps a 
single dollar bill, and he does not 
hesitate to come forward with that 
which he feels he can spare. At 
the end of the year, he may receive 
a dividend check which he looks 
on as pure velvet and through 
which he learns that money can 
actually work for its owner. 


Money Management 


The credit union’s big job, then, 
is to lead the American working- 
man to see the value of personal 
money management, induce him 
to undertake it, and afford him, 
through cooperative action, a 


most convenient means for carry- 


ing it on. The ultimate purpose, 
of course, is to enable him through 
his own efforts to make good prog- 
ress toward a healthier and hap- 
pier existence. Such an objective 
is broader than that of creating 
merely another loan agency for 
the consumer. I do not mean to 
imply that every one connected 
with credit union management is 
consciously working toward this 
objective; but in varying degree, 
consciously or unconsciously, most 
credit unionists are actually mov- 
ing in that direction. This pur- 
pose of helping a man carry on 
his finances wisely, rather than 
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simply making him a loan when he 
asks for it, runs as an implication 
through all the credit union’s ac- 
tivities. A loan will be made only 
if it promises to benefit the bor- 
rower. The amount of the loan is 
not infrequently determined by 
what the applicant needs to put 
him on his feet, and it may be 
more or less than he asks for. He 
is encouraged to save something 
regularly while he repays the loan. 
In many cases the credit union 
acts as a financial counsellor, help- 
ing the member work out a long 
range plan for getting himself 
out of debt and keeping himself 
solvent. . 

It is not intended to convey the 
impression that credit unions are 
the only institutions whose leaders 
are imbued with a desire to be of 
real service in the domestic finan- 
cial field. I have the feeling that 
financial concerns which deal di- 
rectly with the consuming public 
have among their officers and em- 
ployees a great many persons to 
whom the opportunity to assist 
other people to a better economic 
status is the source of most of the 
satisfactions which they find in 
their work. As an increasing part 
of the consumer credit of the coun- 
try gravitates toward cash lend- 
ing agencies, we may expect to 
find a growing number of these 
socially conscious men and women 
advising and helping their pa- 
trons. 












LEGAL BANKING ARTICLES 


By Josern A. Nosrz of the Massachusetts Bar 


Liability of Bank for Payment of Forged Checks from 
Depositor’s Account 


A bank which is guilty of negligence in failing to discover 
forgery of checks by employee of depositor cannot avoid lia- 
bility on the ground that the depositor was negligent in fail- 
ing to examine bank’s monthly statements of his account and 
canceled checks returned therewith after employee’s forgery 
of checks paid by bank. Such negligence of the depositor is 
available to relieve the bank from absolute liability solely in 
the event that the bank itself is free from negligence in failing 
to discover the employee’s forgery. Basch v, Bank of America 
Nat. Trust & Savings Ass’n. Supreme Court of California, 
139 Pac. Rep. (2d) 1. 

Plaintiff, owner and operator of a drugstore, maintained 
a checking account in his name with the defendant bank. In 
1938, plaintiff hired a part-time bookkeeper, one Lahr, upon 
the recommendation of his nephew, without making any fur- 
ther inquiry as to Lahr’s antecedents or prior work. Lahr’s 
principal duties under the terms of his employment with plain- 
tiff consisted in preparing checks against vouchers for plaintiff’s 
signature, in keeping certain accounting records in connection 
with the banking transactions, in examining the monthly bank 
statements and accompanying canceled checks, and in recon- 
' ciling such items with plaintiff’s books of account. The check- 
books used by plaintiff were of a uniform type, each 
page containing three checks attached to correspondingly 
numbered stubs and identifying, by appropriate printing in 
the lower right-hand corner above the line for plaintiff’s sig- 
nature, the chargeable account as “Basch’s Pharmacy.” One 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 550. 
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of the accounting records plaintiff required Lahr to keep was 
a “combination cash journal and bank account.” Each page 
thereof was divided into columns and in one of the double 
columns labeled “Bank,” Lahr was supposed to enter the dates 
and amounts of the bank deposits, and the dates and amounts 
and numbers of the checks drawn against the deposits; and 
to enter the total amounts of the deposits and withdrawals at 
the bottom of the respective columns. Some six months after 
Lahr was hired by plaintiff, he conceived a scheme of fraudu- 
lently diverting from the plaintiff’s bank account sums of 
money for his own use, and between November 3, 1938, and 
September 9, 1939, Lahr forged plaintiff’s signature to a series 
of 127 checks payable to himself, all but four of which called for 
the payment of $37.50 each. In carrying out this scheme, 
Lahr would detach from the checkbook a complete sheet of 
blank checks and destroy the stubs. He would then place a piece 
of carbon paper and a canceled check bearing plaintiff’s genuine 
signature over a blank check and trace the true signature with 
a hard lead pencil; then he would remove the blank check and 
trace thereon with pen and ink and the then carbon impression 
of plaintiff’s signature, and afterwards erase the carbon stains 
from the spurious checks and any pencil marks appearing on 
the canceled check employed in the tracing operation. Lahr 
then filled in the face of the check making it payable to him- 
self. He made no entry of the forged checks in the “combina- 
tion cash journal and bank account.” During the period of 
the forgeries, Lahr, upon receipt of the respective envelopes 
containing the bank’s monthly statements and the correspond- 
ing canceled checks, would immediately withdraw therefrom 
all the forged checks, some of which he destroyed. Then, 
after reconciling the genuine checks with the stubs and entries 
in plaintiff's “combination cash journal and bank account,” 
wherein he had itemized only the genuine checks, Lahr would 
falsify the totals at the bottom of the accounting book column 
in the checkbook to coincide with the balance shown on the 
pertinent bank statements, return the genuine checks to the 
appropriate envelope, and mark it “O. K.” The forged checks 
were cashed in various places by Lahr and in due course pre- 
sented to defendant bank, were paid by the defendant bank 
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and together with the genuine checks drawn during the period 
of Lahr’s forgeries were charged to the plaintiff’s account. 
The forged checks were listed on the bank’s respective monthly 
statements sent to the plaintiff and were included in the cor- 
responding envelopes of canceled checks returned to plain- 
tiff with these periodical itemizations. Each monthly state- 
ment of the defendant bank contained the notation as follows: 
“Please examine this statement at once. If no error is re- 
ported in ten days the account will be considered correct. All 
items are credited subject to final payment.” Plaintiff, how- 
ever, did not examine or verify any of the bank’s monthly 
statements or canceled checks nor did he undertake to reconcile 
the same with his books of account or the check stubs. Plain- 
tiff left these matters of bookkeeping reconcilement entirely 
to Lahr. Plaintiff did not even undertake to investigate his 
banking records, when called upon by defendant bank to cover 
with a sizable deposit an overdraft standing against his account, 
the first time such a charge was made against the plain- 
tiff’s account in the years he was a depositor with the defendant 
bank. Upon discovery of the forgeries by plaintiff, in September 
1939, plaintiff notified the defendant bank and demanded that 
it restore to him the total amount paid on the forged checks. 
The defendant bank refused to reimburse plaintiff, and plain- 
tiff thereupon brought this action against the bank to recover 
the said sum. On appeal by the defendant bank, the court 
affirmed the judgment for the plaintiff. 

It was held that there was sufficient evidence indicating 
that by the exercise of proper care and skill, the bank’s em- 
ployees could and should have discovered the forgeries of the 
plaintiff’s employee. Before the defendant bank could avail 
itself of the defense of plaintiff’s negligence as shown by his 
conduct, in not personally examining his monthly statements, 
in failing to take steps to stop issuance of the forged checks 
when notified of the overdraft by the defendant bank, the 
defendant bank had the burden of proving its own freedom 
from negligence in cashing the forged check. This prerequi- 
site condition the defendant bank failed to establish and 
therefore was liable for the loss sustained by the plaintiff. 
In its opinion, the court said: 
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It is settled law that a bank in receiving ordinary deposits 
becomes the debtor of the. depositor, that its implied contract with 
him. is to discharge this indebtedness by honoring such checks as he 
may draw upon it, and that in so doing it is charged with knowledge of 
its depositor’s signature. Otis Elevator Co. v. First Nat. Bank, 
163 Cal. 31, 124 P. 704, 41 L. R. A., N. S., 529; National Dredg- 
ing Co. v. President, etc., of Farmers’ Bank, 6 Pennewill, Del. 580, 
69 A. 607, 16 L. R. A., N. S., 593, 180 Am. St. Rep. 158; 4 Cal. 
Jur. 211, §. 100; 9 C. J. S., Banks and Banking, p. 730, § 356, 
subsec: a. . Consequently, a bank pays a forged check at its peril; 


and in such event, payment in legal contemplation will be considered — 


to have been made from the bank’s own funds so that it has no right 
to charge the depositor’s account with the amount disbursed con- 
trary to his genuine order, and it will be liable to him for so doing. 
Its responsibility in such case is, and should be, rigid. Glassell Dev. 
Co. v. Citizens’ Nat. Bank, 191 Cal. 375, 216 P. 1012, 28 A. L. R. 
1427; Union Tool Co. v. Farmers’, etc., Nat. Bank, 192 Cal. 40, 218 
P. 424, 28 A. L. R. 1417; Frankini v. Bank of America, etc., Ass’n, 
12 Cal. App. 2d 298, 55 P. 2d 232; Deer Island Fish & Oyster Co. 
v. First Nat. Bank, 166 Miss. 162, 146 So. 116; 4 Cal. Jur. 215, 
216, §§ 103, 104; Michie on Banks and Banking, vol. 5, p. 498, § 274. 
While no degree of care on the part of the bank will excuse it from 
liability, it may justify the payment of a forged check on principles 
of estoppel, or on the,basis of negligent or misleading conduct of the 
depositor which directly or proximately caused the bank to pay. 
However, the bank must show due diligence before it can assert such 
defenses. Glassell Dev. Co. v. Citizens’ Nat. Bank, supra; Union 
Tool Co. v. Farmers’, etc., Nat. Bank, supra; Sommer v. Bank of 
Italy, etc., Ass’n, 109 Cal. App. 370, 293 P. 98; Wussow v. Badger 
State Bank of Milwaukee, 204 Wis. 467, 234 N. W. 720, 236 N. W. 
687; 9 C. J. S., Banks and Banking, pp. 730-732, § 356, subsec. a. 
Expository of the law in this regard is the statement in Glassell Dev. 
Co. v. Citizens’ Nat. Bank, 191 Cal. 375, 380, 216 P. 1012, 1014, 
28 A. L. R. 1427: ; 

“The weight of authority, and perhaps of reason, supports the 
view that when a depositor’s passbook has been written up and re- 
turned to him with canceled checks which have been charged to his 
account, it is his duty to examine such checks within a reasonable 
time, and if they disclose forgeries or alterations to report them to 
the bank, failing in which he cannot, if his failure results in detriment 
to the bank, dispute the correctness of payments thereafter made by 
it on similar checks. 7 C. J. 687; California Vegetable Union v. 
Crocker Nat. Bank, 37 Cal. App. 743, 174 P. 920; Morgan v. United 
States Mortgage & Trust Co., 208 N. Y. 218, 101 N. E. 871, L. R. A. 
1915D, 741, Ann. Cas. 1914D, 462. ; 
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“This rule, however, assumes ‘that the bank itself has not been 
guilty of negligence in making the payment, for when by the exercise 
of proper care it could have discovered the alteration or forgery, 
it must bear the loss notwithstanding that the depositor failed in 
his duty to examine the accounts. [Citing numerous authorities from 
other jurisdictions. |” 

The import of the relationship between a bank and its depositor 
is authoritatively treated in 7 American Jurisprudence, page 371, sec- 
tion 516, as follows: 

“A bank is under an obligation to its depositor to use care ir 
scrutinizing checks paid in order to detect forgeries, and to ren- 
der its accounts to prevent the perpetration of frauds upon its: 
depositor. Therefore, if a bank, in the exercise of proper care,. 
could have discovered the alteration or forgery of.a customer’s checks,, 
it cannot throw the loss caused by paying them upon the depositor 
merely because he failed to examine his account. Or, stating the 
rule in terms of negligence, a bank which is guilty of negligence 
in failing to discover an alteration or forgery cannot avoid 
liability on the ground that the depositor was negligent in 
failing to examine his balanced passbook, statement of ac- 
count, or returned checks. Consequently, in every case where suit 
is brought by a depositor to recover from a bank money deposited 
by him, which the bank has paid out otherwise than in conformity 
with his orders, and the bank sets up the defense that it is neverthe- 
less entitled to charge the depositor with such payments because of 
conduct of the depositor subsequent to such payment, the preliminary 
question to be determined is whether the bank was or was not guilty 
of negligence in making the payments. If it was negligent, if its offi- 
cers are found to have failed to exercise due and reasonable care in 
detecting the forgery or fraud, then the subsequent negligence of the 
depositor, his failure to perform his duty in examining his passbook and 
vouchers with reasonable care and to report to the bank in a reasonable 
time any errors or mistakes, will constitute no defense.” (Italics added). 
The question of whether a bank was negligent in paying a forged or 
fraudulently altered check is generally one for the jury. Sommer v. 
Bank of Italy, etc., Ass’n, supra; Frankini v. Bank of America, etc., 
Ass’n, supra; National Dredging Co. v. President, etc., Farmers’ Bank, 
supra; Leather Manufacturers’ Nat. Bank v. Morgan, 117 U. S. 
96, 6 S. Ct. 657, 29 L. Ed. 811. 

Measured in the light of the foregoing legal principles, the un- 
disputed facts in this case establish beyond doubt that plaintiff was. 
guilty of negligence not only in failure to exercise ordinary care 
and prudence in entrusting his employee Lahr with his banking af- 
fairs, but in disregarding the duty imposed upon him by law to 
examine and verify the bank’s monthly statements and corresponding 
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returned checks in regulation to his own books of account. In this 
connection the record discloses the following points of consideration: 
Lahr, a stranger to plaintiff at the time he employed him in May, 
1938, as a part-time bookkeeper at a salary of $25 per month, was 
so hired on the recommendation of plaintiff’s nephew, for whom Lahr 
had been competently performing similar services for a short time. 
Plaintiff made no further inquiry of his new employee as to his ante- 
cedents or prior work. However, immediately following the discovery 
of the forgeries plaintiff learned that Lahr had a previous criminal 
record as a forger and embezzler; that he had served several jail sen- 
tences therefor, and that at the precise time plaintiff employed him 
he was posted in police headquarters as wanted by the State Division 
of Criminal Identification as a parole violator on a forgery conviction 
in El Dorado County, California. Moreover, upon slight investigation 
it was revealed that prior to his employment by plaintiff, Lahr had 
been discharged from other clerical positions in San Francisco on 
grounds showing want of confidence in him. In fact, a few weeks 
after Lahr entered plaintiff’s service, he cashed with plaintiff a fic- 
titious check drawn on an out-of-state bank, and plaintiff compelled 
him to make it good; yet plaintiff continued to employ him in a re- 
sponsible position. 

Lahr’s principal duties under the terms of his employment with 
plaintiff consisted in preparing bank checks against vouchers for 
plaintiff’s signature, in keeping certain accounting records in con- 
nection with the banking transactions, in examining the monthly 
statements and accompanying canceled checks, and in reconciling 
such items with plaintiff’s book of account. The checkbooks used 
by plaintiff were of a uniform type—each page containing three 
checks attached to correspondingly numbered stubs and identifying, 
by appropriate printing in the lower right-hand corner above the 
line for plaintiff’s signature, the chargeable account as “Basch’s 
Pharmacy.” One of the accounting records plaintiff required Lahr 
to keep was a “combination cash journal and bank account.” Each 
‘page thereof was divided into columns; and in one of the double 
columns labeled “Bank” Lahr was supposed to enter the dates and 
amounts of the bank deposits, and the dates, amounts and numbers 
of the checks drawn against the deposits; and to enter the total 
amounts of the deposits and withdrawals at the bottom of the respec- 
tive columns. 

Being thus entrusted by plaintiff with the office management of 
the pharmacy’s banking affairs, Lahr was in a position to pursue 
‘his criminal enterprise in the following manner: He would detach from 
the checkbook a complete sheet of blank checks and destroy the stubs; 
he would then place a {piece of carbon paper and a canceled check 
bearing plaintiff’s genuine signature over a blank check and trace 
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the true signature with a hard lead pencil; then he would remove 
the blank check and trace thereon with pen and ink the thin carbon 
impression of plaintiff’s signature, and afterwards erase the carbon 
stains from the spurious checks and any pencil marks appearing on 
the canceled check employed in the tracing operation. Thereypon 
Lahr filled in the face of the check, making it payable to himself. 
He made no entry of the forged checks in the “combination cash 
journal and bank account.” During the period of the forgeries, Lahr, 
upon receipt of the respective envelopes containing the bank’s monthly 
statements and the corresponding canceled checks, would immediately 
withdraw therefrom all the forged checks, some of which he destroyed. 
Then after reconciling the genuine checks with the stubs and entries 
in plaintiff’s “combination cash journal and bank account,” wherein 
he had itemized only the genuine checks, Lahr would falsify the totals. 
at the bottom of the accounting book column and in the checkbook to: 
coincide with the balance shown on the pertinent bank statement,. 
return the genuine checks to the appropriate envelope, and mark it 
“0. K..”’ 

Lahr’s forgeries were finally discovered by plaintiff in this way: 
In September, 1939, Lahr gave to an airline company in payment of 
his fare to Los Angeles one of the forged checks for $37.50, which 
he stated to be his salary remittance. After the plane had left the 
airfield, a representative of the company telephoned to Basch’s Phar- 
macy to verify the authenticity of the check, and was informed by 
plaintiff that the check was a forgery and would not be honored. 
Upon the arrival of the plane in Los Angeles Lahr, when told that 
he had passed a bad check in the airline’s San Francisco office, made 
good the amount to the company, and was permitted to depart. 
Immediately upon receiving the telephone message from the airline 
company plaintiff, with the assistance of the police and an accountant, 
investigated his bank statements, canceled checks and books of ac- 
count, and such examination at once disclosed the prior forgeries. 
In the meantime plaintiff notified the bank of these defalcations. Lahr 
was subsequently apprehended, convicted of the forgery here involved, 
and sentenced to imprisonment in the penitentiary. He gave his 
testimony at the present trial by way of deposition. 

Lahr negotiated a total of one hundred and twenty-seven forged 
checks over a period of ten months. In November, 1938, the first 
month of his fraudulent undertaking, he cashed four of the spurious. 
checks; the first for $40.00, the second for $85.00, the third for 
$37.50, and the fourth for $27.50. He then devised the scheme of 
drawing each check for a uniform amount—$37.50—so that the series. 
would appear to be salary payments, and his only variance from this. 
plan occurred in January, 1939, in the case of a check for $25.00.. 
Accordingly, for this fixed amount he cashed four checks in Decem-~ 
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ber, 1938, five in January, 1939, nine in February, ten in March, 
‘eight in April, fifteen in May, eighteen in June, twenty-two in July, 
twenty-three in August, and eight in September. The forged checks 
were listed on the bank’s respective monthly statements sent to plain- 
tiff and were included in the corresponding envelopes of canceled 
checks returned to him with these periodical itemizations. At the 
bottom of each statement was printed the following language: “Please 
examine this statement at once. If no error is reported in ten days 
the account will be considered correct. All items are credited sub- 
ject to final payment.” But, as previously mentioned, plaintiff did 
not examine or verify any of the bank’s monthly statements or can- 
celed checks, nor did he undertake to reconcile the same with his 
books of account or the check stubs. He left these matters of book- 
keeping reconcilement entirely to Lahr. Not even in May, 1939, 
when required to cover with a sizable deposit an overdraft stand- 
ing against his account—the first time such charge had been made 
against plaintiff during the many years he had been a depositor with 
the defendant bank—did plaintiff undertake to investigate his bank- 
ing records, but he accepted without question Lahr’s explanation that 
the latter’s bookkeeping mistake in combination with the payment of 
several large bills a few days previously had caused the unexpected 
deficiency in the account. 

While the undisputed testimony of plaintiff that the above-quoted 
ten-day time limitation—a reiteration of a provision appearing on 
the authorization card for the mailing of statements as it was signed 
by plaintiff on the occasion of opening his bank account—was never 
called to his attention nor noticed by him prior to the discovery of 
the forgeries precludes giving to such provision the dignity and effect 
of a contract, either to constitute the statements accounts stated or 
to relieve the bank from its liability for the payment of forged checks 
(Los Angeles Inv. Co. v. Home Savings Bank, 180 Cal. 601, 182 P. 
293, 5 A. L. R. 1193; Frankini v. Bank of America, 31 Cal. App. 
2d 666, 88 P. 2d 790; Wussow v. Badger State Bank of Milwaukee, 
204 Wis. 467, 234 N. W. 720, 236 N. W. 687), plaintiff nevertheless 
as a depositor had a legal duty, according to the authorities cited in 
the forepart of this opinion, to examine within a reasonable time the 
documentary evidence forwarded to him by the bank as indicative of 
the status of his account and to report without delay any discrepancies 
revealed upon comparison with his own records. Obviously, if plaintiff 
‘had performed that duty of verification in regard to the conduct of his 
banking business, he would have easily detected the forgeries, and the 
exposure of the first or any of the succeeding ones would have avoided 
a repetition. As a matter of fact, when the suspicions of plaintiff 
‘were aroused and the ‘ensuing investigation undertaken, the dis- 
crepancies were discovered in a few minutes. On this subject the 
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court in the case of California Vegetable Union v. Crocker Nat, Bank, 
37 Cal, App. 743, 174 P. 920, after stating that the numerous 
authorities recognizing the duty of a depositor to examine his 
balanced bankbook apply with equal force to the analogous modern 
situation where statements are periodically furnished by a bank to its 
depositors on balancing their accounts and returning the canceled 
checks to them, pertinently added the following observation at page 
751 of the opinion in 37 Cal. App., 174 P. at page 923: “If depositors 
may regularly at frequent intervals receive their vouchers and be 
notified, as‘was the [depositor] here, of reduced balances of their 
accounts in banks consequent upon the unfaithfulness of trusted em- 
ployees during a period of nearly a year, and by neglecting to exercise 
reasonable supervision over their own business fail to discover fraud 
which has been perpetrated upon them and the bank, and may thus 
leave the bank in ignorance of the frauds thus committed, and charge 
the bank with the losses thus occasioned, then banks and their paying 
tellers face hard conditions indeed. We do not feel justified in es- 
tablishing any such rule in this state.” 

Nor does the fact that plaintiff delegated the duty thus imposed 
upon him by law to a faithless employee serve as a legal excuse for 
not discharging this duty himself. According to the generally adopted 
rule, when the agent to whom the duty of examination is intrusted 
is a dishonest employee who by forgery has obtained funds of his em- 
ployer from the bank, and whose consequent adverse interest causes 
him to conceal from his employer the circumstances which would nat- 
urally have been disclosed in the course of a proper verification, the 
employer, though not imputed with knowledge of the fraud of his 
faithless agent, is, as principal, chargeable with such information as 
an honest employee, unaware of the wrongdoing, would have acquired 
from the examination of the canceled checks and bank statements. 
9 C. J. S., Banks and Banking, p. 745, § 356, subsec. d(2); Dana v. 
National Bank of Republic, 132 Mass. 156; First Nat. Bank v. Allen, 
100 Ala. 476, 14 So. 335, 27 L. R. A. 426, 46 Am. St. Rep. 80; Crit- 
ten v. Chemical National Bank, 171 N. Y. 219, 63 N. E. 969, 57 
L. R. A. 529; National Dredging Co. v. President, etc., Farmers’ 
Bank, 6 Pennewill, Del., 580, 69 A. 607, 16 L. R. A., N. S. 5938, 130 
Am. St. Rep. 158; Deer Island Fish & Oyster Co. v. First Nat. Bank, 
166: Miss: 162, 146 So. 116; Leather Manufacturers’ Nat. Bank v. 
Morgan, 117 U. S. 96, 6 S. Ct. 657, 29 L. Ed. 811; see, also, annota- 
tions: 15 A. L. R. 162, 67, A. L. R. 1124, 103 A. L. R. 1148. Con- 
sistent with the settled principles upon which the relation of bank and 
depositor is-founded, this rule reasonably imposes upon the depositor 
the further duty of properly supervising the conduct of his trusted 
employee, for “aside from its own diligence,.a bank’s only protection 
against forgeries by a confidential agent to whom settlement of the 
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bank account has been delegated is verification of statements by the 
depositor himself, who in such case is clearly responsible for the acts 
and omissions of his agent in the course of duties with which he had 
entrusted him. Myers v. Southwestern National Bank, 193 Pa. 1, 44 
A. 280, '74 Am. St. Rep. 672. In such instances the cases hold that 
knowledge of a dishonest agent of fraudulent entries and incorrect 
balance is equally the knowledge of his principal, with the qualification, 
however, that the principal is chargeable, not with the knowledge of 
wrongdoing the agent possessed from the fact that he himself was 
dishonest, but with knowledge of such facts as an honest agent, un- 
aware of the wrongdoing, would acquire when examining the statements 
within the scope of his employment. The dishonesty of the agent does 
not change his relationship to his principal, and accordingly does not 
change the rule charging his principal with knowledge of such facts. 
(Citing authorities.)” First National Bank v. Farrell, 3 Cir., 272 F. 
371, 376, 16 A. L. R. 651. Thus, in the absence of such reasonable 
supervision, the mere designation of an agent to discharge a duty 
resting primarily upon the principal—the depositor—cannot be 
deemed the equivalent of performance by the latter. Leather Manu- 
facturers’ Nat. Bank v. Morgan, supra; Michie on Banks and Banking, 
vol. 5, p. 554, § 285. 

In connection with the consideration of the duty plaintiff owed 
the bank by way of examination of his canceled checks and monthly 
statements, his failure to heed the import of the singular notice of 
overdraft in his account in May, 1939, as above-mentioned, merits 
some passing comment. A depositor may not sit idly by after knowl- 
edge has come to him that his funds seem to be disappearing or that 
there may be a leak in his business, and refrain from taking the steps 
that a careful and prudent business man would take in such situation, 
and which, if taken, would result in stopping the issuance of the forged 
checks. The failure to take such steps would support a charge of 
negligence against the depositor. Detroit Piston Ring Co. v. Wayne 
County & Home Savings Bank, 252 Mich. 168, 233 N. W. 185, 75 
A. L. R. 1273. The isolated occurrence of this overdraft in the 
many years of plaintiff’s maintenance and his account with the de- 
fendant bank was a fact of impressionable force and should have 
apprised him that something was amiss with the management of his 
banking affairs. Instead of making some personal examination of his 
pertinent records, a course of action which the dictates of ordinary 
prudence ought to have suggested as a proper precautionary measure 
incident to covering the amount of the overdraft charged against his 
account, plaintiff contented himself with a superficial inquiry of Lahr, 
the bookkeeper whom he mistakenly trusted, and made no challenge 
of that employee’s easily discreditable explanation that the default 
was attributable in part to a bookkeeping error and in part to large 
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withdrawals to meet unusual business expenses a few days prior to 
receipt of the bank’s notice of the deficiency. However, these cir- 
cumstances of plaintiff’s remissness furnish no ground for holding 
that he, by depositing a sum sufficient to cover the overdraft, either 
adopted the forged checks as genuine and ratified the payment or 
estopped himself from asserting the forgeries. It would strain the 
doctrine of ratification to hold that a person had ratified or adopted 
as his own the unauthorized act of another, of which he had no in- 
formation, or which was promptly repudiated as soon as brought to 
his knowledge. First National Bank v. Allen, 100 Ala. 476, 14 So. 
335, 27 L. R. A. 426, 46 Am. St. Rep. 80; Critten v. Chemical 
National Bank, 171 N. Y. 219, 63 N. E. 969, 57 L. R. A. 529. No 
more in this than in any other instance of failure to exercise reason- 
able supervision over his banking affairs is plaintiff to be imputed with 
knowledge of his dishonest agent’s fraud or his recovery precluded on 
the basis of ratification of his faithless employee’s wrongdoing. All 
such situations simply involve considerations of lack of due diligence 
on the part of the depositor and require the application of like legal 
principles in the measure of the effect of his negligence with reference 
to the bank’s payment of the forged checks. 

Under the authorities above cited, as well as others, the remiss 
conduct of the depositor in such cases as this is available as a 
defense to the bank only where it appears that the bank itself is free 
from negligence in the first instance in the payment of the forged 
checks. If in the exercise of due care the bank would have detected 
the forgeries without the aid of the depositor, the bank cannot then 
escape its contractual liability merely because the depositor was also 
at fault. In such circumstances the bank does not pay because pre- 
vious forgeries were not reported to it, but it pays because on its own 
negligent inspection it supposed the checks were genuine. Moreover, 
in line with the rigor of the rule that a bank pays out the money of its 
depositors on forged instruments at is peril, it was held in Sommer 
v. Bank of Italy, etc., Ass’n, 109 Cal. App. 370, 376, 293 P. 98; 
that a bank seeking to escape liability for cashing unauthorized checks 
drawn against its depositor’s account has the burden of proving as 
a preliminary point its own freedom from negligence in the matter. 

It is plaintiff’s contention that the record establishes that the bank 
was negligent in the following respects: (1) that its “system was 
wrong” in that it gave no instructions to its employees “relative to 
detecting forgeries, or in handwriting”; (2) that it assigned’ duties 
to employees who were not competent to “discharge the system-set up” 
by the bank; and (3) that the employees were negligent in the per- 
formance of their duties. There is no merit to plaintiff’s first two 
charges. Without detailing the evidence bearing on these ‘initial 
points, it will suffice to state that the undisputed testimony of qualified 
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witnesses on the subject shows that the bank’s system of examining 
checks for irregularities and training its employees to that end is 
essentially the same as that followed in all San Francisco banks, and 
is regarded as the accepted modern practice. However, as to the 
third proposition here advanced by plaintiff, there is substantial evi- 
dence indicating that by the exercise of proper care and skill the bank’s 
employees could and should have discovered some of the forgeries. 
In this connection the record shows that eighty-three of the series 
of forged checks were produced by plaintiff at the trial and were 
received in evidence; that some twenty of those so produced were 
shown to the teller who had been in charge of the division handling 
plaintiff’s banking account during the period of the forgeries, and 
some three or four years prior thereto; that after inspecting these 
twenty checks, he admitted that several of them bore evidence of 
forgery and should not have been passed. Three of those so specified 
by him were of the group of four forged and cashed during the first 
month of Lahr’s criminal undertaking—November, 1938—and two 
of them he himself had previously honored as genuine. Furthermore, 
three or four of the others which he said showed evidence of irregu- 
larities and palpable line tremor in the signature were originally passed 
by him. It is true that certain other witnesses gave testimony to the 
effect that they would have passed these same checks, but on appeal 
such conflicts in the record must be resolved against the appellant. 
The evidence also discloses that it was the standard practice of the 
bank that tellers should not honor checks which were postdated or 
without date, or which showed trace of erasures; that all such checks 
were to be referred to an officer of the bank for verification and dis- 
position; that despite these established rules of procedure, of the 
forged checks on exhibit at the trial as passed by tellers handling 
plaintiff’s bank account, one was postdated, another was undated, and 
many of them showed erasure marks. It further appears that as to a 
large group of the forged checks in evidence, certain witnesses called 
by the bank testified that the signatures attached, thereto were “excel- 
lent facsimiles” of the genuine signature. However, in the final 
analysis the quality of the forgeries was a question of fact peculiarly 
appropriate for the jury to determine from these several opposing 
considerations, and apparently it was convinced that the bank’s em- 
ployees were negligent in passing the forged instruments. 

Nor can it be said under this state of the record that the unavail- 
ability of forty-four of the forged checks for production at the trial 
precluding a finding by the jury that the bank was responsible to 
plaintiff for their payment. It appears from the evidence that the 
missing group consisted of all the forged checks cashed during the 
months of December, 1938, and January, February, March and May, 
1939 ; that Lahr, when confronted with plaintiff’s banking records was 
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able to identify beyond dispute these items as to time of execution and 
amount (each for $37.50 except one in January for $25.00, or a total 
of $1,637.50) ; that all of these missing checks had been theretofore 
delivered to plaintiff by the bank with his respective monthly statements 
and had been subsequently destroyed by Lahr as part of his scheme 
of concealing his wrongdoing from plaintiff. The fact that Lahr 
employed the precise same modus operandi with respect to all forgeries 
—that is, he traced plaintiff’s genuine signature from a legitimate 
check onto the forged one under the conditions heretofore outlined— 
gives rise to a reasonable inference that the checks destroyed were 
substantially similar in; appearance to the eighty-three introduced as 
exhibits in the course of the trial. Moreover, as previously noted, 
the four checks forged in the first month were in evidence and the 
bank’s teller particularly concerned with plaintiff’s account conceded 
that three of them were obvious forgeries and should not have been 
passed. Had these been exposed by the bank, the subsequent forgeries 
would not have occurred. Critten v. Chemical National Bank, 171 
N. Y. 219, 63 N. E. 969, 973, 57 L. R. A. 529. In addition all of the 
checks were made to the order of the same payee, and all but four 
of the one hundred and twenty-seven were for the same amount— 
$37.50—a suspicious circumstance that should have put the bank on 
notice. Frankini v. Bank of America, etc., Ass’n., 12 Cal. App. 2d 
298, 55 P. 2d 232. These several observations relating to the bank’s 
uniform treatment of the entire series of forged checks and its em- 
ployees’ failure to exercise reasonable diligence in the handling of 
plaintiff’s banking account over the ten-month period here involved 
constitute ample support for the jury’s implied finding that the bank 
was as negligent in cashing the missing checks as it was in cashing 
the ones in evidence—that the same considerations governed in 
measuring the liability for the total resulting loss. 

In such situation there is no basis for invocation of the doctrine 
of equitable estoppel in bar of plaintiff’s claim for the amount repre- 
sented by the missing checks. The bank argues that the unavailability 
of these forged instruments at the trial, because of their previous 
destruction by Lahr, placed it at a, disadvantage on the issue of the 
quality of such forgeries, and that as the absence of such evidentiary 
matter was attributable to plaintiff’s own negligence in connection 
with his failure to exercise reasonable supervision over his banking 
affairs, he cannot recover the amount of such unauthorized payments 
from his bank account. But the depositor’s negligence subsequent 
to the commission of the forgeries—remiss conduct predicate of the 
defense of estoppel—like his prior carelessness in hiring a dishonest 
‘employee—is available to relieve a bank from its absolute liability 
on forged instruments only in the event it has itself been free from 
negligence.- Union ‘Tool Co. v. Farmer’s, etc., Nat. Bank, 192 Cal. 
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40, 218 P. 424, 28 A. L. R. 1417. The general proposition dis- 
tinguishing the present situation from the ordinary negligence case 
is aptly stated in Sommer v. Bank of Italy, etc., Ass’n, 109 Cal. App. 
370, 376, 293 P. 98, 101, as follows: “When the depositor makes out 
a prima facie case by showing that the bank has made payment from 
his account on forged checks and has refused upon demand to pay the 
sum, represented by the forged checks, the burden is not upon the 
depositor to show that the bank was negligent in cashing the checks 
and that he was free from negligence. The burden is then upon the 
bank to show by way of defense that the depositor was negligent and 
that the bank was free from negligence.” Nor, in line with the prin- 
ciple of this strict rule of liability, it is unreasonable to require of 
the bank the establishment of its own freedom from negligence as a 
prerequisite condition to asserting an estoppel by conduct in defeat 
of the depositor’s claim. As was said in this regard in Wussow v. Badger 
State Bank of Milwaukee, 204 Wis. 467, 474, 234 N. W. 720, 722, 
236 N. W. 687: “The right to assert an estoppel in equity does not 
arise unless the one asserting it has acted with due diligence. Due 
diligence being necessary to enable one to assert estoppel, the bank 
must show due diligence before it can assert the negligence of the de- 
positor. The whole doctrine of estoppel is a creation of equity and 
is governed by equitable principles. [2] Pomeroy Eq. Jur. (4th 
Ed.) § 813.” To like effect, see Coleman Drilling Co. v. First Nat. 
Bank, Tex. Civ. App., 252 S. W. 215, and Graham v. Southington 
Bank & Trust Co., 99 Conn. 494, 121 A. 812. The basic principle 
of application of this fundamental rule in the law of estoppel would 
not fluctuate in pertinency according to the nature of the subsequent 
negligence chargeable against the depositor, but it would be equally 
operative whether his objectionable conduct following his dishonest 
employee’s commission of the forgeries concerned the failure to ex- 
amine the monthly bank statements or the loss of the checks on which 
recovery is sought. 

The import of the various factors bearing upon the negligence 
of the respective parties to this action was for the jury to determine 
(Frankini v.. Bank of America, etc., Ass’n, 12 Cal. App. 2d 298, 55 
P. 2d 232; National Dredging Co. v. President, etc., Farmers’ Bank, 
6 Pennewill, Del., 580, 69 A. 607, 16 L. R. A., N. S., 593, 130 Am. 
St. Rep. 158; Deer Island Fish & Oyster Co. v. First Nat. Bank, 
166 Miss. 162, 146 So. 116; Leather Manufacturers’ Nat. Bank v. 
Morgan, 117 U. S. 96, 6 S. Ct. 657, 29 L. Ed. 811), and the rule 
that the defense of estoppel is not available to the bank in the face 
of its own negligence must prevail in this case in view of the implied 
finding of the jury that the bank’s failure to exercise due care to 
discover the forgeries before cashing the forty-four missing checks 
was the proximate cause of that resulting loss. The unavailability 
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of this group of checks did not change the burden of proof placed 
upon the bank in order to escape liability for such unauthorized pay- 
ments, and the jury’s conclusion as to the question of its negligence in 
this regard, based upon reasonable inferences from the evidence as 
above detailed, is binding on this appeal. Sommer v. Bank of Italy, 
etc., Ass’n, supra; Frankini v. Bank of America, etc., Ass’n, supra. 
Moreover, in other jurisdictions in cases wherein the failure to pro- 
duce the checks at trial, because of their previous destruction by the 
forger, presented the question of the effect of their negligent loss 
upon the depositor’s right to recover thereon, judgment in favor of 
the depositor for the full amount of the forgeries has been sustained 
in view of the jury’s finding on competent evidence that the bank 
was negilgent in the first instance in passing the forged instruments. 
First Nat. Bank of Weslaco v. Patty, Tex. Civ. App., 62 S. W. 2d 
629; New York Produce Exchange Bank v. Houston, 2 Cir., 169 F. 
785, 95 C. C. A. 251. 

Passing to a consideration of the matter of the instructions, 
there is nothing in the points advanced by the bank which calls for a 
reversal of the judgment. The first objection is directed against 
the latter portion of an instruction wherein the jury was charged 
that if it found that the bank was negligent in failing to detect the 
forgeries committeed in November, 1938, then the bank would be 
responsible for all loss to the plaintiff proximately caused by that 
negligence, and that it “may consider under such a finding of negligence” 
the question of whether “that negligence was the proximate cause of 
the forger being enabled to continue his wrongdoing on any or all 
future checks and as well in determining whether or not the bank was 
negligent in the examination and payment of subsequent forged checks 
received . . . and charged to plaintiff’s account.” ‘The term “proxi- 
mate cause” was fully and correctly defined in the next instruction 
given to the jury. The bank argues that even though it was negli- 
gent in the payment of the forged checks during the first month, such 
circumstance in no event could be legally considered the proximate 
cause of the forger’s continuance of his wrongdoing; and further, 
that the instrument was misleading in that it erroneously assumed 
that evidence was introduced showing that the forger predicated the 
pursuit of his fraudulent scheme upon his initial success in passing 
the forged instruments. However, an examination of the entire in- 
struction reveals that it does not embody such assumption. It states 
merely that if the jury should find as a fact that the bank was negli- 
gent in cashing the November checks, the jury “may consider” such 
fact in determining whether it was the proximate cause of the forger 
continuing in his wrongdoing. Moreover, a complete answer to the 
bank’s. position relative to the effect of evidence of its negligence for 
the first month’s unauthorized payments is furnished by one of the 
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authorities cited and emphasized by the bank on another point, the 
well-considered case of Critten v. Chemical National Bank, 171 N. Y. 
219, 63 N. E. 969, 57 L. R. A. 529, wherein the New York Court 
of Appeals stated in substance that it might well be found that had 
the bank not been negligent in failing to detect the first forgeries, 
the forger would not have been able to have continued with the subse- 
quent series until the time of his arrest. Likewise pertinent is the 
analysis in Deer Island Fish & Oyster Co, v. First Nat. Bank, 166 
Miss. 162, 146 So. 116, as to the possible consequence of the bank’s 
original negligence in relation to the forger’s continuance of his 
wrongdoing. Nor on this basis is there merit to the bank’s final ob- 
jection to this same instruction—that it erroneously failed to give 
recognition to the legal effect of the plaintiff’s imputed knowledge as 
to the existence of the forgeries. This subject not only was properly 
treated in connection with this particular charge referable to the 
determinative correlation of duties of the respective parties, but also 
in several of the instructions which the trial court gave at the instance 
of the bank this matter was amply and carefully covered. 

The second instruction here under attack directed the jury that 
if it “should find from the evidence . . . and that ... bank was negli- 
gent in failing to detect the forgery of Basch’s checks, then the 
subsequent negligence of Basch, if any, or any failure to perform his 
duty to the bank in examining his monthly statements and canceled 
checks with reasonable care , . . or any failure to report to the bank 
within a reasonable . , . time any errors... in his account will con- 
stitute no defense to the Bank.” This charge, predicated upon the 
bank’s obligation to establish its own freedom from negligence as a 
condition precedent to its exemption from liability, is in strict accord 
with the rules of law hereinabove discussed as applicable in the dis- 
position of this case, and the bank’s objection thereto is therefore 
untenable. As was said in Deer Island Fish & Oyster Co. v. First Nat. 
Bank, 166 Miss. 162, 178, 146 So. 116, 121: “It has been thought 
that a bank engaging in the business of depositing and paying out 
money on checks and other exchange is equipped to discover forgeries 
and to safely preserve its depositors’ money. The bank holds out to 
the public that its officers and agents are skilled in all matters con- 
nected with, and relating to, its ability to detect and prevent forgery.” 

The court’s refusal to give certain proposed instructions of the 
bank as quoted in its opening brief was required under the estab- 
lished authorities, The first of these contained the following erroneous 
statement of law with regard to the forgeries committed in the first 
month, November, 1938: “In determining whether or not the bank 
failed to exercise ordinary care and prudence in the payment of the 
forgeries in the case, you are instructed not to take into consideration 
the forged checks charged in the statement of account delivered to 
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plaintiff by defendant on or about December 1, 1938.” The other 
two of these rejected instructions misstate the applicable doctrine of 
hegligence in such situation as is here involved, for in connection with 
the respective references to the plaintiff’s duty to examine his monthly 
bank’ statements and canceled checks, each instruction erroneously 
neglects to make proper allowance for the jury’s consideration of evi- 
dence relating to. the bank’s liability in conformity with the legal 
proviso that in order to'invoke the defense of the depositor’s negli- 
gence—whether prior or subsequent to the dishonest employee’s 
commission of the forgeries—the bank must show that it was free 
from negligence. 


——————EEEEEEEEEE 


Liability of Bank for False Representations of 
Bank President 


eS Where national bank was instrumental in organizing in- 
vestment firm adopting name similar to bank, permitted firm 
to occupy space in part of premises where bank conducted 
business, and knew that bank customers would be easily led 
to believe that business done in space was transacted by bank, 
apparent authority of bank president to represent to customer 
that manager of firm was bank employee was bank president’s 
actual authority to customer dealing with bank through presi- 
dent and not knowing of any limitations placed by bank upon 
president’s authority. McCarthy v. Brockton Nat. Bank, 
Supreme Judicial Court of Massachusetts, 50 N. E. Rep. (2d) 
196. 
Defendant, a national bank, as the result of the report of 
a committee appointed by the board of directors of the de- 
fendant bank concerning the establishment of a bond depart- 
ment, decided to form the Brockton National Company 
(hereinafter called company). One Fillebrown, president of 
the defendant bank, was also president of the company, and 
other officials of the defendant bank occupied various offices 
in the company. The board of directors of the company was 
composed entirely of officers and a director of the defendant 
bank. One Oburg, who was appointed manager of the com- 
pany, was neither an official nor an employee of the defendant 


NOTE—For ‘similar decisions see B.L.J. Digest (Fifth Edition) § 1078. 
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bank. The company occupied space in the defendant bank’s 
premises which it rented from the defendant bank. 

In August, 1929, plaintiff, a depositor in the defendant 
bank, visited the bank for the purpose of seeking advice as to 
whether she should retain or sell certain rights issued to her 
as a stockholder in a public service corporation. There the 
plaintiff met Fillebrown who told her that the bank had a new 
manager, Oburg, whose duty it was to deal with securities 
owned by the customers of the bank and to advise them about 
investments. Fillebrown further told plaintiff that she might 
as well avail herself of this service, which was offered to the 
bank’s customers. Fillebrown stated that Oburg was honest, 
reliable and experienced and that the bank stood behind every- 
thing he said or did. He went on to explain that the bank 
had provided a safety deposit box for the safekeeping of 
securities of customers who had left them to be handled by the 
bank and that this box could be opened only by Oburg in the 
presence of two of the officers of the bank. Fillebrown also 
told the plaintiff that the certificates she wished the bank to 
manage for her should be indorsed in blank, would be kept 
in the safety deposit box and any gains from the sale, purchase 
or exchange of securities would be credited to her savings ac- 
count at the bank. 

The bank president then introduced plaintiff to Oburg 
and repeated what he had told her as to Oburg’s position 
in the bank. After discussing the retention and sale of the 
rights she first inquired about from Fillebrown, she left them 
with Fillebrown and Oburg. Later the rights were sold and 
her account at the bank was credited with the proceeds. Plain- 
tiff was so advised in a letter from Oburg upon a letterhead 
of the Brockton National Company. This letterhead con- 
tained the names of the officers of the company and a picture 
of the defendant bank. A few days later plaintiff called at 
the bank and brought various stock certificates which Fille- 
brown told her to indorse in blank. Plaintiff indorsed the 
certificates as instructed by Fillebrown and handed them to 
him. He in turn gave her a receipt for the securities. The 
last time plaintiff saw the certificates was in Oburg’s office in 
the presence of both Oburg and Fillebrown. Some time there- 
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after the defendant bank’s board of directors voted to recom- 
mend to the directors of the company that they take the neces-’ 
sary steps to legally dissolve the company. The company was 
liquidated and then dissolved by statutory proceedings. 

Thereafter in January, 1933, Oburg opened an office in 
another building in his own name and maintained this office 
until 1987 when he was adjudged a bankrupt. In March, 
1984, plaintiff saw Fillebrown, who told her that due to the 
new securities law, Oburg could no longer occupy space in the 
defendant bank but that Oburg was working for the bank in 
so far as the bank’s customers were concerned, and that all 
transactions concerning sale and purchase of securities must 
take place in Oburg’s new office. Fillebrown again told plain- 
tiff of Oburg’s honesty and that the bank stood behind every- 
thing he said or did. Fillebrown then told plaintiff to go to 
Oburg’s office and exchange her bank receipts for receipts 
which Oburg would give her in his name, in order to comply 
with the change in the law, and that so far as the bank was 
concerned she would be covered by the new receipts. Plain- 
tiff was told that her securities would continue to be kept at 
the bank and delivered to Oburg. Plaintiff, however, did not 
go to Oburg’s office until March, 1935, at which time she sur- 
rendered the bank receipts and obtained new receipts. Later, 
upon not receiving a stock dividend past due, she saw Oburg 
who told her to be patient as he was “moving her stocks 
around to make more money for her.” In fact the securities 
had been sold, but plaintiff did not then know that they had 
been sold by Oburg who did not account to plaintiff for the 
proceeds of said sale. Plaintiff first learned of Oburg’s dis- 
posal of her securities after he had been adjudged a bankrupt. 
Plaintiff thereupon brought this action against the defendant 
bank for deceit to recover damages resulting: from the sale of 
the securities. Upon the evidence the jury returned a verdict 
for the plaintiff in the sum of $20,000 for deceit. On appeal 
the court upheld the findings of the lower court with the ex- 
ception of the amount of damages and ordered a new trial 
limited solely on the question of damages. 

It was held that on the evidence the jury could find that 
Fillebrown had apparent or actual authority to represent to 
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plaintiff that Oburg was a bank employee, and therefore that 
the bank was as much liable for misappropriation of the pro- 
ceeds of the plaintiff’s securities by Oburg as if the defendant 
bank itself conducted the business which had been transacted 
by the company. However, it was held that the damages 
could not be computed on the basis of the market value of the 
plaintiff’s securities in August, 1929. The damages should 
have been computed as of March, 1935, at which time plain- 
tiff gave her securities to Oburg and obtained new receipts 
for the same in lieu of the defendant bank’s receipts. It was 
apparent from the evidence that when plaintiff deposited 
securities with the defendant bank in August, 1929, and for 
the ensuing years to March, 1985, she intended to have the 
securities remain with the defendant bank in view of the market 
conditions, and while the securities remained in the custody of 
the bank the plaintiff did not suffer any damage. She received 
whatever dividends were paid and there was no evidence that 
plaintiff could not have obtained her securities if she de- 
manded them from the defendant bank. In its opinion, the 
court said: 


Our first inquiry is whether the defendant is to be held responsible 
for the statements of Fillebrown. ‘The president of a bank merely 
by virtue of his office would have no authority to bind the bank by 
the representations that could have been found to have been made to 
the plaintiff. Slattery v. North End Savings Bank, 175 Mass. 380, 
56 N. E. 606; Newburyport Institution for Savings v. Inhabitants 
of Brookline, 220 Mass. 300, 107 N. E. 939; Federal National Bank 
v. O’Connell, 305 Mass. 559, 26 N. E. 2d 539. There was no evi- 
dence that any express authority to make them was given by the 
directors, or that he had engaged for such a long time in making 
representations similar to those made to the plaintiff that the knowl- 
edge and acquiescence of the directors could be inferred. Lonergan 
v. Highland Trust Co., 287 Mass. 550, 192 N. E. 34; Kelly v. Citi- 
zens Finance Co. of Lowell, Inc., 306 Mass. 531, 28 N. E. 2d 1005, 
120 A. L. R. 890; Hurley v. Ornsteen, 311 Mass. 477, 42 N. E. 
2d 273. 

The defendant, however, was instrumental in the organization of 
the company, which had adopted a name somewhat similar to that of 
the defendant, and had permitted the company to occupy space in 
that part of the premises where the defendant itself conducted its 
own business. Moreover, the defendant knew that the arrangement 
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and general appearance of that part of its premises occupied by the | 
company were such that they would easily induce those who dealt with 
the bank to believe that the business conducted in this space was 
transacted by the bank. One may assume that all business that is 
conducted in the banking rooms and is of such a nature as that or- 
dinarily and usually conducted by banks is transacted by the bank 
itself and not by strangers to the bank. Newman v. British & North 
American Steamship Co., 113 Mass. 362; McDonald v. Dr. McKnight, 
Inc., 248 Mass., 43, 47, 142 N. E. 825; Timmins v. F. N:; Joslin Co., 
303 Mass. 540, 22 N. E. 2d 76, 123 A. L. R. 591; Barron v. Mc- 
Lellan Stores Co., 310 Mass. 778, 39 N. E. 2d 953. 

The president of the defendant was in immediate charge of its 
business and of the activities conducted by the various departments 
of the bank. But to those of the public who were ignorant of the 
existence of the company and who reasonably thought that the business 
conducted in the company’s space was conducted by the bank, the 
president of the bank could have been found to have been clothed 
with apparent authority in reference to the business transacted in the 
bank by the company. Rintamaki v. Cunard Steamship Co., Ltd., 
205 Mass. 115, 91 N. E. 220; Denny v. Riverbank Court Hotel Co., 
282 Mass. 176, 184 N. E. 452; Lord v. Lowell Institution for Savings, 
304 Mass. 212, 23 N. E. 2d 101; Schleifer v. Worcester North Savings 
Institution, 306 Mass. 226, 27 N. E. 2d 992. And if the jury came 
to the conclusion that the president had apparent authority, then the 
bank is just as much liable for his representations to the plaintiff as 
if the bank itself had conducted the business that was in fact done 
by the company. L’Herbette v. Pittsfield National Bank, 162 Mass. 
137, 38 N. E. 368, 44 Am. St. Rep. 354; Chapple v. Merchants’ Na- 
tional Bank, 284 Mass. 122, 187 N. E. 282; Snow v. Merchants 
National Bank of New Bedford, 309 Mass. 354, 35 N. E. 2d 213; 
Oppenheimer v. Harriman National Bank & Trust Co., 301 U. S. 
206, 57 S. Ct. 719, 81 L. Ed. 1042. And the ostensible authority 
of Fillebrown was his actual authority to one who was dealing with 
the bank through him and who had no notice of any limitations placed 
upon his authority. Boston Food Products Co. v. Wilson & Co., 245 
Mass. 550, 139 N. E. 637; Forgeron v. Corey Hill Garage, Inc., 249 
Mass. 163, 144 N. E. 383; Lonergan v. Highland Trust Co., 287 
Mass. 550, 192 N. E. 34. 

The defendant contends that even if it could be found that Fille- 
brown made the alleged representations to the plaintiff, then it cannot 
be held liable in damages because it was beyond its corporate power 
to buy and sell securities for the plaintiff. It is true that by act of 
February 25, 1927, 44 U. S. Sts. at Large, 1226, and act of June 
16, 1933, c. 89, § 16, 48 U. S. Sts. at Large, 184, see also act of 
August 23, 1935, c. 614, § 308, 49 U. S. Sts. at Large, 709, now 
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U.S. C. (1940 ed.) Title 12, § 24, 12 U.S. C. A. § 24, national banks: 
were limited in dealing in investment securities “to purchasing and 
selling such securities . . . without recourse, solely upon the order, and 
for the account of customers, and in no case for its own account.” 
The plaintiff’s action is in tort for deceit and not in contract for 
breach of an agreement with the bank as principal for the purchase or 
sale of securities. It has been held that the “without recourse” clause 
does not apply to actions to recover damages sustained by buyers 
of securities who were induced to purchase by the fraudulent misrepre- 
sentations of the president and vice-president of a national bank. 
Oppenheimer v. Harriman National Bank & Trust Co., 301 U. S. 
206, 57 St. Ct. 719, 81 L. Ed. 1042; Myers v. Canton Nationai Bank, 
7 Cir., 109 F. 2d 31. Both of these cases set forth the grounds upon 
which they differ from Awotin v. Atlas Exchange National Bank, 295 
U. S. 209, 55 S. Ct. 674, 79 L. Ed. 1393, upon which the defendant 
here relies. Furthermore, the purpose of said section 24 is to limit 
a national bank to conducting the business of dealing in securities and’ 
stock in any manner other than upon a “without recourse” basis. 
Even if we assume, but without making any intimation whatever, that 
the arrangement made between the plaintiff and the defendant was 
prohibited by any act of Congress, the plaintiff is not precluded from 
recovery. Ultra vires is not a defence to an action to recover damages 
against a corporation on account of the fraud of one of its officers 
acting within the scope of his authority, even if it was perpetrated 
in a transaction in which the corporation was not authorized to en- 
gage. In Chapple v. Merchants’ National Bank, 284 Mass. 122, 143, 
187 N. E. 232, 237, after stating that a national bank was not 
authorized to act as a broker or agent in the purchase or sale of 
securities, the court said that “It is immaterial whether the mainte- 
nance of the securities department was ultra vires the bank or not.” 
Taylor v. Boston Water Power Co., 12 Gray 415; Feital v. Middle- 
sex R. Co., 109 Mass. 177, 35 N. E. 776, 22 L. R. A. 364, 39 Am. 
Boys’ School, 160 Mass. 177, 35 N. E. 776, 22 L. R. A. 364, 39 Am. 
St. Rep. 467; L’Herbette v. Pittsfield National Bank, 162 Mass. 1387, 
38 N. E. 368, 44 Am. St. Rep. 354; Nashua & L. R. Corp. v. Boston 
& L. R. Corp., 164 Mass. 222, 41 N. E. 268, 49 Am. St. Rep. 454; 
Hill v. Murphy, 212 Mass. 1, 98 N. E. 781, 40 L. R. A., N. S., 1102, 
Ann. Cas., 1912C, 374. And the general rule that ultra vires is not a 
defense to a national bank when sued in tort to recover damages 
arising out of fraud has been frequently applied. National Bank 
v. Graham, 100 U. S. 699, 25 L. Ed. 750; First National Bank v. 
Anderson, 172 U. S. 573, 19 S. Ct. 284, 43 L. Ed. 558; Nevada Bank 
v. Portland National Bank, C. C., 59 F. 338; Hindman v. First 
National Bank, 6 Cir., 98 F. 562, 48 L. R. A. 210; Greeley National 
Bank v. Wolf, 8 Cir., 4 F. 2d 67; Clark v. Boston-Continental National 
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Bank, 1 Cir., 84 F. 2d 607. See, also, Smith v. First National Bank, 
8 Cir., 268 F. 780; Verrell v. First National Bank, 80 Or..550, 157 P. © 
813; Pronger v. Old National Bank, 20 Wash. 618, 56 P. 391; Zinc 
Carbonate Co. v. First National Bank, 103 Wis. 125, '79 N. W. 229, 
74 Am. St. Rep. 845. Compare Hannon v. Siegel-Cooper Co., 167 
N. Y. 244, 60 N. E. 597, 52 L. R. A. 429; Hedlund v. Sutter Medical 
Service Co., 51 Cal. App. 2d 327, 124 P. 2d 878. There is nothing in 
the defendant’s contention that ultra vires is a good defense in all 
cases where it appears that a bank derived no benefit from a fraudu- 
lent transaction. ‘The principle of respondeat superior applies to 
banks as well as to other corporations and to individuals. A principal 
is liable for the fraud committed by his agent or servant acting within 
the scope of his employment, White v. Sawyer, 16 Gray 586; Haskell v. 
Starbird, 152 Mass. 117, 142 N. E. 695, 23 Am. St. Rep. 809; Char- 
bonneau v. Rokicki, 278 Mass. 524, 180 N. E. 307, and the receipt of a 
benefit by a defendant is not an essential element in a cause of action 
for deceit. Patten v. Gurney, 17 Mass. 182, 9 Am. Dec. 141; Stiles v. 
White, 11 Metc. 356, 45 Am. Dec. 214; Fisher v. Mellen, 103 Mass. 
503; New York Land Improvement Co. v. Chapman, 118 N. Y. 288, 
23 N. E. 187. Banks have been held liable for the tortious conduct of 
their officers and agents acting within the scope of their employment in 
reference to transactions from which the bank received no profits. Reed 
v. Home Savings Bank, 130 Mass. 443, 39 Am. Rep. 468 ; Commonwealth 
v. Reading Savings Bank, 137 Mass. 431; Schleifer v. Worcester 
North Savings Institution, 306 Mass. 226, 27 N. E. 2d 992; Goss v. 
Needham Co-operative Bank, 312 Mass. 309, 44 N. E. 2d 690. It has 
been expressly decided that the fact that a national bank secured no 
benefit from the fraudulent act of its agent is immaterial in an action 
against the bank for deceit. Nevada Bank v. Portland National Bank, 
C. C., 59 F. 338; Caldwell v. First National Bank, 164 Minn. 401, 205 
N. W. 282; Brandenburg v. First National Bank, 48 N. D. 176, 183 
N. W. 643. 

We need not analyze all the representations of Fillebrown. The 
gist of them was that Oburg was an employee of the bank who was the 
manager of its investment department. The statements of Fillebrown 
as to the honesty and integrity of Oburg added little, if anything, to 
the representations that would naturally arise as to the ability and 
trustworthiness of one whom the defendant had placed in charge of a 
department dealing in valuable securities. The plaintiff had the right 
to rely upon the presumption not only that the defendant would not 
employ one who was not capable and competent to perform the 
duties entrusted to him by the defendant, but also that, if he 
turned out to be incompetent or dishonest, she had a _ respon- 
sible party to look to for reimbursement for her loss. McDonald 
v. Dr. McKnight, Inc., 248 Mass. 43, 48, 142 N. E. 825; Barron v. 
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McLellan Stores Co., 310 Mass. 778, 781, 39 N. E. 2d. 953; Hannon v. 
Siegel-Cooper Co., 167 N. Y. 244, 247, 60 N. E. 597, 52 L. R. A. 429. 
The jury could find that the representations of Fillebrown were false 
and made with the intent that the plaintiff should rely upon them; 
that she justifiably relied upon them and thereby incurred a loss. The 
jury could find that all the elements of a cause af action for deceit 
were proved. There was no error in denying the defendant’s motion 
for a directed verdict. 

The case is distinguishable from Browne v. Brockton National 
Bank, 305 Mass. 521, 26 N. E. 2d. 360, in that the facts found by the 
master in that case are different from those that could have been 
found by the jury in the present case. The master found that the 
plaintiff in the case cited knew or ought to have known that the com- 
pany and the bank were different corporations, while in the instant 
case the jury could believe the plaintiff’s testimony that she thought 
she was dealing with the bank alone and never heard of the company 
until years after her stock was sold by Oburg. 

The plaintiff could recover the amount of her loss that was caused 
by the fraud of the defendant. The misrepresentations of Fillebrown 
were first made in the summer of 1929, and were repeated in March, 
1934. The plaintiff did not suffer any damage while her securities re- 
mained in the custody of the bank. She received whatever dividends 
were paid, and there was nothing to show that if she had presented the 
receipts issued to her by the bank and demanded her securities they 
would not have been delivered to her. Although she knew that their 
market value had diminished for reasons for which the bank was not 
responsible, she never objected to the bank’s holding them. Because 
of the stock market crash in October, 1929, she preferred to let 
“things stay as they were” “because we all understand how things were 
at that time.” Her testimony in reference to her intention to let her 
securities remain as they were is binding upon her. Germaine v. Boston 
& Albany R. Co., 298 Mass. 501, 11 N. E. 2d 447; McFaden v. Nord- 
blom, 307 Mass. 574, 30 N. E. 2d 852. 

Moreover, there is nothing to show that if she had not been induced 
to turn over the custody of the stock to the bank she would have dis- 
posed of it or would have managed it in such a way that she would 
have acquired more than what the stock was worth in March, 1935, 
when she took Oburg’s receipt for.it and allowed him to take charge of 
the stock. In other words, she did not prove that in March, 1935, she 
was worse off than she would have been if Fillebrown had not made the 
representations to her in 1929. Bradley v. Fuller, 118 Mass. 239; 
Freeman v. Venner, 120 Mass. 424; Lewis v. Corbin, 195 Mass. 520, 81 
N. E. 248, 122 Am. St. Rep. 261; Stewart v. Joyce, 205 Mass. 371, 
374, 91 N. E. 555; Connelly v. Bartlett, 286 Mass. 311, 190 N. E. 799. 

The jury could find that she relied upon the advice and statements 
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of Fillebrown in March, 1934, although she did not exchange receipts 
with Oburg until a year afterwards and when Fillebrown was dead. If, © 
instead of dealing with Oburg, she had demanded and received her 
shares from the bank, then on this record she could not have recovered 
any damages from the bank. On the other hand, if she followed the 
direction of Fillebrown, as it could be found she did, and surrendered 
the bank receipts for those given her by Oburg, then she did not finally 
part with her property until this was done. The sale of the stock by 
Oburg and the misappropriation by him of the proceeds could be found 
to be the direct and proximate result of the fraudulent misrepresenta- 
tions made by Fillebrown in 1934, and the measure of her damages was 
the market value of her property on March 6, 1935, when she entrusted 
it to Oburg. - Grant v. Mellen, 134 Mass. 335; Nash v. Minnesota Title 
Ins. & Trust Co., 163 Mass. 574, 40 N. E. 1039, 28 L. R. A. 753, 47 
Am. St. Rep. 489; Coffing v. Dodge, 167 Mass. 231, 45 N. E. 928, 
Fitzgerald v. Guaranty Security Corp., 239 Mass. 174, 131, N. E. 463 ; 
Hashem v. Massachusetts Security Corp., 255 Mass. 29, 150 N. E. 
846. See Seideman v. Sheboygan Loan & Trust Co., 198 Wis. 97, 223 
N. W. 430. While the plaintiff was not entitled as matter of right to 
interest on the damages, yet the jury could not in their discretion in- 
crease the damages by the addition of interest. Jones v. Wolcott, 2 
Allen 247; Stewart v. Joyce, 205 Mass. 371, 91 N. E. 555; Interna- 
tional Trust Co. v. Myers, 241 Mass. 509, 135 N. E. 697, reversed on 
other grounds Myers v. International Trust Co., 263 U. S. 64, 44 S. 
Ct. 86, 68 L. Ed. 165; H. D. Foss & Co., Inc.v. Whidden, 254 Mass. 
146, 149 N. E. 679. 

There was error in the denial of the defendant’s forty-third. re- 
quest to the effect that damages could not be based upon the market 
value of the plaintiff’s securities in August, 1929, and in giving in- 
~ structions that permitted the jury to assess damages computed as of 
that time. The purchase slip of the Kingman stock and the two written 
receipts for the Gay and Keith stocks by the bank, unaccompanied by 
any evidence as to the transactions to which they referred, ought not 
to have been introduced in evidence, but their admission, in view of 
other testimony that the defendant purchased and sold securities in 
accordance with the orders from its customers, did not constitute re- 
versible error. Kurland v. Massachusetts Amusement Corp., 307 
Mass. 131, 29 N. E. 2d 749. There is nothing in the exceptions to the 
argument of the plaintiff’s counsel. The judge thought one statement 
was objectionable and said he would take care of it in the charge, 
which we think he did by referring to the plaintiff’s claims and stating 
that the bank and the company were different corporations and that 
the company “was a distinct corporation and in no way a part or de- 
partment of the bank.” 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Waiver of Restrictive Indorsement on Draft 
by Drawer 


Continental National Bank & Trust Company of Salt Lake City v. 


Stirling, Supreme Court of Idaho, 140 Pac. Rep. (2d) 230 


One who has authority to indorse and deposit commercial paper 
has authority to waive the restrictive character of a special indorse- 
ment which he himself places on the commercial paper and to collect 
it as though it were generally indorsed. 

Defendant, operator of a retail coal business, accepted a draft 
(trade acceptance) payable to the order of the Sweet Coal Co. of 
Utah (herein referred to as drawer) for ‘the purchase of coal from 
said drawer. The draft was payable to the order of the drawer, for 
the sum of $2,700, dated February 5, 1940, and due June 5, 1940. 
The draft stated that the obligation of the defendant acceptor arose 
out of the purchase of goods from the drawer, and also stipulated 
that drawer could accept the draft payable at any bank it designated. 
Upon accepting and signing the draft, the defendant directed that 
it be paid through a designated bank. Later the draft was indorsed 
by the drawer and sold to the plaintiff bank for $2,700 and the 
account of the drawer with the plaintiff bank credited for that amount. 
Thereafter the drawer passed inito receivership. Upon sale of the 
draft to the plaintiff bank, the drawer indorsed it as follows: ‘‘Pay 
to order of The Continental National Bank & Trust Co. of Salt Lake 
City, For Deposit Only,’’ properly signed by a corporate official of 
the drawer company. Plaintiff bank brought this action against the 
defendant to recover upon the trade acceptance. 

It was held that the drawer after having indorsed the draft ‘‘for 
deposit only’’ could then sell the draft to the plaintiff bank in which 
the deposit was made, take the cash value and convert the plaintiff 
bank into a bona fide holder in due course as against the drawer and 
acceptor. The drawer was found to have waived the restrictive char- 
acter of its indorsement and therefore the plaintiff bank as a holder 
in due course could recover against the defendant. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 697. 
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Action by the Continental National Bank & Trust Company of Salt 
Lake City, Utah, against John Stirling to recover upon a trade accept- , 
ance. Judgment for defendant, and plaintiff appeals. 

Reversed. 

Merrill & Merrill, of Pocatello, for appellant. 

Walter H. Anderson and Clyde Bowen, both of Pocatello, for 
respondent. 


AILSHIE, J.—Appellant is a national banking corporation with its 
principal place of business at Salt Lake City, Utah. The Sweet Coal 
Company, a Utah corporation, mined and sold coal to purchasers. Re- 
spondent, Stirling, a resident of Pocatello, conducted a business at the 
latter place and among other things was operating a retail coal business. 

This action is brought upon what is commonly called a trade accept- 
ance, a commercial paper, in the form of a draft. The face of the draft 
is printed on page 974. 

The trade acceptance was given by respondent acceptor to the Sweet 
Coal Company for the purchase of coal. Upon accepting and signing 
the draft, Stirling directed that it be paid through the First Security 
Bank at Pocatello. February 9, 1940, the trade acceptance was endorsed 
by the Sweet Coal Company and sold to appellant for $2,700 and that 
amount was passed to the credit of the Coal Company. February 27th, 
interest due was charged by the bank to the account of the Coal Company. 
Since the purchase of the trade acceptance, the Sweet Coal Company 
passed into receivership. 

The cause was tried to the court with a jury. At the close of the 
testimony, defendant renewed his motion for nonsuit. Motions for 
directed verdict were made by both defendant and plaintiff. Stipulation 
entered into between counsel, that the jury be discharged and the court 
take the case and decide it, was approved by the court. Whereupon 
judgment was entered, dismissing plaintiff’s complaint and awarding 
costs to defendant, from which judgment defendant has appealed. 

The instrument above set forth, upon which this action was instituted, 
was negotiable under our statute. Secs, 26-101, 26-108, 26-901, 26-1011, 
I. C. A. Respondent by his acceptance became primarily liable as 
acceptor for payment of the instrument. Sec, 26-503, I. C. A.; Harris v. 
Sainsbury, 50 Idaho 502, 298 P. 360; McCornick & Co. v. Gem State 
Oil & Products Co., 38 Idaho 470, 222 P. 286, 34 A. L. R. 867. 

The paramount question arises as to whether appellant was a bona 
fide holder of this instrument ‘‘in due course.’’ It cannot be denied 
that the endorsement of the bill by the drawer, after acceptance by 
respondent, ‘‘for deposit only,’’ was a restrictive endorsement. Secs. 
25-1304, 26-308, I. C. A.; Soma v. Handrulis, 277 N. Y. 223, 14 N. E. 2d 
46; First Natl. Bank of Sioux City, Iowa v. Morrell & Co., 53 S. D. 496, 
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. CONTINENTAL NAT. BANK & TRUST CO. v. STIRLING Idaho 
140 P.2d 230 


a Salt Lake City, Utah, Feb. 5, 1940 
To Stirlings : Pocatello, Idaho 
“. NameofDrawee SS” i VV—Ve? a 


On June 5, 1940 PAY TO THE ORDER OF Sweet Coal Company of Utah 


Date of Maturity Name of Payee 


2,700.00 
Two Thousand Seven Hundred and no/100....DOLLARS $2,700.00 


The obligation of the acceptor hereof arises out of the purchase of goods 
from the drawer. The drawer may accept this bill payable at any bank, 
banker or Trust company in the United States which he may designate. 


Accepted at Pocatello, Ida. on Feb. 5, 1940 
Mees 2 ee ee i ae 

SWEET COAL COMPANY OF UTAH 
Payable at First Security Bank 


of Salt Lake City 


Name of Bank 
Stirlings 


TRADE ACCEPTANCE 
The Continental Nat’l Bank & Trust Co. 


Name of Acceptor Co. 


By John Stirling 


Signature of Acceptor 
On the back of the paper are the following endorsements: 


“‘NOTICE OF NON-PAYMENT 
AND PROTEST WAIVED 


Pay to the order of 


THE CONTINENTAL NATIONAL BANK AND 
TRUST COMPANY of Salt Lake City 


For Deposit Only 
1-195 Sweet Coal Co. of Utah 
By V. W. Sweet, Pres. 
NOTICE OF NON-PAYMENT 
AND PROTEST WAIVED 


W. H. Sweet 
V. W. Sweet 


Pay to the Order of 
ANY BANK OR BANKER 
For collection 
Prior Endorsements Guaranteed 
THE CONTINENTAL NATIONAL BANK 
and Trust Company 31-4 
31-4 of Salt Lake City, Utah 
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221 N. W. 95, 60 A. L. R, 863; Haskell v. Avery, 181 Mass. 106, 63 N. E. | 
15, 92 Am. St. R. 401; 8 Am. Jur., sec. 324, p. 58. While the restrictive 
endorsement placed thereon by the drawer of the instrument.after its 
acceptance says, ‘‘For deposit only,’’ on the other hand, the oral testi- 
mony given at the trial is to the effect that the bank purchased this bill 
February 9th and passed the full amount of the purchase price to the 
checking account of the Sweet Coal Company, the drawer of the bill. 
Under the same date, the bank records show that the Coal Company 
made two deposits and received two credits on its checking account, one 
for $2,033.72 and the other for $5,700, but of course do not disclose the 
sources from which the money was obtained. 

This presents the problem of determining whether or not the drawer 
of the bill, after endorsing it ‘‘For deposit only,’’ could then sell the 
paper to the bank in which the deposit was made, take the cash value 
and thereby convert the bank (appellant here) into a bona fide holder 
in due course, as against the drawer and acceptor. It has been held, 
under a statute like our sec. 26-319, I. C. A.1 (see. 48, Uniform Negotiable 
Instruments Act), that one who had authority to endorse and deposit 
commercial items ‘‘had authority to waive the restrictive character of a 
special indorsement which he himself had placed on them and to collect 
them as though they had been generally indorsed.’’ Glens Falls Indem- 
nity Co. v. Palmetto Bank, 4 Cir., 104 F. 2d 671, 674; Jerman v. Edwards, 
29 App. D. C. 535; Robinson v. Gentry, Mo. App., 106 S. W. 2d 913. 

The only reason for denying such authority seems to be the desire of 
protecting the acceptor until such time as he receives from the drawer 
the goods or other consideration for which the acceptance was made; in 
other words, to preserve his right of defense on grounds of failure of 
consideration. However, since the bill shows on its face that ‘‘it arises 
out of the purchase of goods from the drawer,’’ but fails to disclose 
whether or not the goods have been delivered, there is nothing on the 
face of the bill to give notice or put the purchaser of the bill on inquiry 
as to whether or not the delivery of the goods has been made, or the terms 
of any extraneous contract. Bartoshesky v. Houston Trading Corp., 
9 W. W. Harr., Del., 310, 198 A. 697, 700. The acceptor, having 
unqualifiedly promised to pay and having made no reference or qualifica- 
tion relating to the future delivery of the goods for which the acceptance 
was made, should not be heard to plead nondelivery of the goods as a 
justification for refusal to pay the bill at maturity when in the hands 
of a purchaser for value before maturity without notice. 

‘‘The holder of negotiable instruments is not bound at his peril to be 


1 “26-319. Striking out indorsement.—The holder may at any time strike out any 
indorsement which is not necessary to his title. The indorser whose indorsement is 
struck out, and all indorsers subsequent to him, are thereby relieved from liability 
on the instrument.” 
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on the alert for circumstances which might possibly excite the suspicions 
of wary vigilance; he does not owe to the party who puts paper afloat 
the duty of active inquiry in order to avert the imputation of bad faith.’’ 
(Citing cases.) Pacific States A. F. Corp. v. Addison, 45 Idaho 270, 279, 
261 P. 683, 685; Chesney v. Bodily, 50 Idaho 597, 601, 298 P. 937. 

As between the purchaser for value of negotiable paper and the maker 
or acceptor who puts it in circulation, the loss, if any arises, should fall 
upon one who places it in circulation. 

Judgment reversed and case remanded with direction to the trial 
court to enter judgment for appellant. Costs to appellant. 


Bank Precluded from Recovery Against Depositor 
As Indorser by Its Failure to Claim Set Off 
in Depositor’s Suit Against Bank 





Citizens’ National Bank of Netcong v. John Wills, Inc., Court of Errors 
and Appeals of New Jersey, 31 Atl. Rep. (2d) 820 





Where a ‘bank does not set off depositor’s indebtedness as indorser 
on dishonored notes discounted by bank against depositor’s suit for 
unlawfully charging notes against depositor’s account prior to giving 
notice of protest, though such notice is given before depositor brings 
suit, the judgment for depositor is res judicata of bank’s right to 
recover on depositor’s indebtedness as indorser. 

Defendant corporation, a depositor in plaintiff bank, indorsed 
and discounted with plaintiff bank, certain notes received from its 
customers in the course of business. The notes were renewed from time 
to time. Later plaintiff advised defendant corporation, the indorser, 
that the notes would have to be paid on their next due date. The 
notes were not paid on the following due date and plaintiff bank 
charged defendant’s account with the amount due on the dishonored 
notes before sending out notice of protest. Notice of protest was 
addressed to the indorser and placed in the mail after the bank had 
made itself whole by debiting defendant corporation’s account. As 
a result of plaintiff bank’s action, defendant corporation brought 
suit against plaintiff bank contending that plaintiff bank had acted 
prematurely because notice of protest had not been mailed to defend- 
ant corporation as indorser at the time plaintiff bank charged de- 
fendant corporation’s account with the indebtedness. Defendant 
corporation prevailed in this suit and obtained judgment against 
plaintiff bank for the amount which was prematurely transferred 
out of defendant corporation’s account. 

Plaintiff bank then brought the instant action against defendant 
corporation as the indorser of the notes. Plaintiff, in its allegations, 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1399. 
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contended that defendant corporation was still liable on the notes as 
indorser. Defendant corporation contended that the matter was ~ 
res judicata, having been fully determined in the prior suit, and that 
in one of the notes involved, plaintiff bank, subsequent to the notice 
of protest, extended the time for payment without defendant cor- 
poration’s consent, as indorser, and had received installments in 
reduction of the debt. Defendant corporation further contended that 
plaintiff bank was precluded from bringing the instant action as 
being contrary to statutory provisions requiring that all matters 
pleaded in the present suit should have been pleaded as a set-off in the 
previous action. 

It was held that plaintiff bank was barred from prosecuting the 
instant action because in the previous suit by defendant corporation : 
against plaintiff bank, the latter omitted to file a set-off based on the 
indorsement, dishonor and protest. The judgment for defendant 
corporation in previous suit was res judicata of bank’s right to 
recover on defendant corporation’s liability and indebtedness as an 
indorser. 


Action by the Citizens’ National Bank of Netcong, N. J., a banking 
corporation of the United States of America, against John Wills, Inc., 
a corporation of the State of New Jersey, to recover against defendant 
as indorser of two unpaid promissory notes discounted by the plaintiff. 
From a judgment entered on a directed verdict in favor of plaintiff, 
defendant appeals. Judgment reversed. 

See, also, 20 A. 2d 702, 19 N. J. Mise. 450. 
King & Vogt, of Morristown, for plaintiff-respondent. 
Milford Salny, of Netcong, for defendant-appellant. 


BROGAN, C. J.—This is the defendant’s appeal from a judgment 
entered on verdict directed for the plaintiff bank. This is the second 
time a final judgment arising out of the controversy between these parties 
has come to this court for review. In the previous case the present 
defendant, Wills, Ine., was plaintiff, having brought an action in debt 
against the bank. Wills, Ine., v. Citizens Nat. Bank, ete., 125 N. J. L. 
546, 16 A. 2d 804. The facts and the circumstances surrounding them 
are set forth in adequate detail in our opinion in that case. .The sole 
issue in that case, supra, was whether the bank had lawfully debited the 
Wills’ account for the amount of certain notes endorsed by Wills, Ine. 
That corporation, a depositor of the bank, had discounted notes received 
from its customers in the course of business. The notes had been renewed 
from time to time. Finally, the bank advised the endorser, Wills, Inc., 
that the notes would have to be paid on their next due date. They were 
not paid and the bank charged or debited the Wills’ account with the 
amount due on the dishonored obligations before sending out notice of 
protest. Notice of protest and dishonor was addressed to the endorser 
and placed in the mail after the bank had made itself whole by debiting 
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the endorser’s account. We held that at the time the bank made the 
deductions from the endorser’s bank balance the right to do so had not 
matured because notice of protest had not been mailed at the time it 
was done. The judgment of the trial court—entered on a directed 
verdict for the bank—was reversed and the Wills Company was awarded 
judgment for the amount which the bank had prematurely transferred 
out of the Wills’ account. That judgment was paid. The bank then 
brought the instant action against the Wills Company as the endorser 
of the two promissory notes, one made by Veigel, the other by Alberts. 

The complaint in the present case recites the history of each loan: 
that the notes were discounted and proceeds credited to the Wills Com- 
pany; the non-payment of each note; the deduction from the endorser’s 
account on the due date; the notice of protest mailed the endorser after 
the debiting of its account; the judgment of this court in the former 
case; the payment of the judgment by the bank, the present plaintiff, 
and it demands payment of the amount of the notes on the theory that 
the liability of the endorser still subsists in these circumstances. 

The defendant, Wills, Inc., sets up several separate defenses in its 
answer, namely, that all of the issues, claims and controversies between 
the parties were finally settled on the appeal in the first case, supra; that 
in the case of one of the notes now in suit, the bank, subsequent to the 
notice of protest, extended the time for payment without the endorser’s 
consent and received installments in reduction of the debt; and that the 
plaintiff bank is precluded from bringing the present action by virtue 
of the provisions of our statute N. J. S. A. 2:26—190 and 2 :26—191, in 
that the matters and things pleaded in the present complaint should 
have been pleaded as a set-off in the previous suit. Thus the legal ques- 
tion is whether the bank has the right to recover in this suit in the face 
of our doctrine of res judicata. Stated another way: Is the plaintiff 
bank barred from prosecuting the present action because in the previous 
suit, when the depositor claimed against it for debt, it omitted to file 
a set-off based on endorsement, dishonor and protest, but instead framed 
an answer asserting a matured debt, satisfied out of the endorser’s 
account, when, as a matter of law, a debt on the part of Wills in favor 
of the bank had not matured at the time the bank reimbursed itself for 
the notes endorsed by Wills, out of the Wills’ account? 

The defendant at the trial of the issue asked for a directed verdict in 
its favor on the ground that the matter was res judicata, i.e., that the 
bank in the first suit should have pleaded by way of set-off to the plain- 
tiff’s action its undoubted right to recover against the endorser after 
notice of protest had been mailed. The learned trial judge held that 
the only issue in the first case was whether the bank had the right to 
debit or charge the Wills’ account the amount of the notes at the time 
such action was taken and thereupon he directed a verdict for the plain- 
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tiff bank and judgment was entered. ‘ This statement of the issue, raised 
by the pleading in the first case, was accurate. The bank’s answer in 
that case was rested solely on justification of its action taken. But it 
was not the only defense to the Wills’ suit that could and should have 
been pleaded. Our statute, N. J. S. A. 2:26—190; provides: ‘‘If any 
two or more persons be indebted to each other, such debts or demands, 
not being for unliquidated damages, may be set off against each other; 
and if one of such debtors, or his executors or administrators, shall 
commence an action against the other, his executors or administrators, 
in any court of this state, it shall be lawful for the defendant at the 
trial, to set off as against the plaintiff the debts or demands which may 
be due and owing to him as aforesaid.’’ And Section 191 provides as 
follows: ‘‘ Any defendant failing to set off a debt or demand as author- 
ized by section 2 :26—190 of this title shall thereafter be precluded from 
bringing any action for such debt or demand which might have been 
set off by virtue of said section 2:26—190.’’ And so the question comes 
down to this: Was there a debt due to the bank when the bank was sued 
by Wills in the first case for an unlawful deduction from the plaintiff’s 
account which the latter could have set off against the Wills’ claim? , 
Undoubtedly there was. The bank was sued for a debt (and when the 
first suit was started, of course, by that time the notice of dishonor had 
been mailed to the endorser, Wills) ; the endorser was without question 
obligated under our law on the paper negotiated and bearing its endorse- 
ment, and the bank was required to interpose every defense then available 
to it, such as that which is now set out as its basis for this suit, viz., the 
liability of Wills as an endorser, after dishonor, protest and notice given. 

The argument of the respondent seems to proceed upon the assump- 
tion that a debt was not due from Wills to the bank when the former 
sued the bank in the prior suit because the bank had paid itself out of 
the Wills’ account ; and that no debt existed from Wills to the bank until 
after the reversal of the bank’s judgment in this court and payment by 
the bank of the moneys it had unlawfully deducted from the Wills’ 
account. This contention is palpably unsound :as a matter of law. No 
citation of authority is advanced to support it. This argument would 
require sanction for an illegal act, ie., the premature debiting of the 
endorser’s account. True enough, the bank may have considered the 
loan account closed but the illegality of its method of charging the 
Wills’ account, before it had the right to do so, was the vice of the 
situation. Certainly, where A sues B for a debt which he is able to 
prove and B has a note, protested, which bears the endorsement of A, 
if B does not set up that fact in his answer by way of set-off then, under 
the statute, supra, the liability of A on the dishonored note is extin- 
guished thenceforth. That is the situation here. 

The only defense pleaded by the bank in the first action between the 
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parties (Wills, Inc., v. Citizens Nat. Bank, etc., supra,) was that its 
deduction or debit of the account was lawful and that no debt was due 
the plaintiff. It had the right to aver that the plaintiff was in fact and 
in law obligated to it for the amount of the plaintiff’s claim for the 
reason that it had already given notice to the plaintiff that the paper 
endorsed by the plaintiff had been dishonored. Failure to plead such 
defense or set-off was fatal and is a bar to the present action against 
the endorser. That matter is res judicata by virtue of N. J. S. A. 
2:26—191. It follows therefore that the trial court erred in directing 
verdict for the bank; the verdict should have been directed in favor of 
the defendant, Wills Company. 

This appeal came in at the October Term, 1942, and was submitted 
without oral argument. Because of: the importance of the question 
involved, the court, on its own motion, called for oral argument. The 
case was fully argued at the February Term, 1943. Counsel for the 
respondent was given leave to file a supplemental brief on the question 
of whether the bank had in fact filed a set-off in the previous litigation 
hetween the parties. Under the first point in the supplemental brief 
the respondent argues that ‘‘a plea of set off was filed with the answer 
in the first suit .. .’’; under the second point the respondent argues that 
“*no set off could be filed in the first suit. ...’’ Under the third point 
the respondent argues that ‘‘when the first action was commenced the 
bank must have had an existing demand and right of action against the 
plaintiff before it could have filed a set off... .’’ As a matter of fact, 
the Wills Company started its first action some forty days after the 
bank had prematurely debited or charged its account. It was as of 
that time that the rights of the parties were determined. The rule is 
well stated in 1 C. J. S., Actions, § 125 p. 1389—“‘‘ As a general rule, at 
least so far as actions at law are concerned, .. . the rights of the parties 
are determined as of the time of the beginning of the action. Plaintiff 
must therefore recover, if at all, according to the status of his rights 
at the time of the commencement of the action, and not at some earlier 
time .. . and ordinarily the same rule applies with regard to the rights 
and defenses of defendant... .’’ And so the right of the bank to file a 
set-off at the time suit was started could not be questioned. This is a 
matter of every day practice. And the respondent, under its first point, 
says that this was in fact done. It is said that it was ‘‘ineptly’’ done 
and ‘‘not in conformity with the general form of set-off.’’ As to this 
we conclude that a set-off was not pleaded in the first case formally or 
substantially. The defense rested on the proposition that there was 
no debt due to Wills. Nothing in the oral argument or the supplemental 
brief persuades us that this is otherwise. 

Under the second point it is said no set-off could be filed because 
there was no mutual indebtedness. As to this it is manifest that the 
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‘bank was indebted to the Wills corporation in this matter when it 
retrieved its debt before it had the right to do so by debting the com- 
pany’s bank balance and that when the depositor brought action for 
this wrong, notice of protest and dishonor having in the meantime been 
mailed, it had a perfect right for set-off. The contingent liability of the 
endorser had become absolute. See syl. 3 and 4 of Wills, ete., v. Citizens, 
ete. Bank, supra. 

In the first case we reversed a judgment directed for the bank and 
ordered a judgment entered for Wills, Inc., in this court. A new venire 
was not ordered because there was no issue raised by the pleadings that 
might be tried anew. We held then and now that a set-off had not been 
pleaded. In the appeal now before us the directed verdict for the 
plaintiff-respondent was error and it must be reversed. 


Liability of Indorser of Note Indorsed After 
Completion and Delivery 


Otte v. Republic Nat. Co., Court of Civil Appeals of Texas, 173 S.-W. 
Rep. (2d) 235 


Notwithstanding the well settled rule that the signature of a 
party upon a note after its completion and delivery must be sup- 
ported by a new and independent consideration, it is equally well 
settled that one who indorses a note in pursuance and consummation of 
a prior arrangement between maker and payee, of which he has 
knowledge, participates in the original consideration for the note 
and is therefore bound. 

A brewery corporation (herein called the corporation) executed a 
promissory note in the sum of $15,000, due in ninety days, payable 
to the order of a bank as payee. The note was signed by one Clark, 
a director of the corporation, and contained the indorsement of Otto 
and Wyatt, also directors of said corporation, on the back thereof. 
The proceeds of said note were credited to the checking account of 
the corporation with the payee bank and used largely to pay off an 
existing overdraft of the corporation. The corporation had been in 
poor financial condition for some time prior to the execution of the 
note, and Wyatt had personally become responsible up to $7,500 for 
overdrafts of the corporation. Prior to the execution of the note, 
Wyatt had a conversation with an official of the payee bank relative 
to the loan of $15,000 to the corporation to cover existing overdrafts 
and obtain new money for the corporation. Defendant Otto knew 
of the character of the loan arrangement made by Wyatt for the 
corporation and admitted that as part of the deal he was to indorse 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 674-709. 
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the note. Wyatt: failed to indorse the note prior to delivery because 
of an accident and defendant Otto, when called upon by payee bank 
to indorse the note, noted the absence of Wyatt’s indorsement and 
refused to indorse it. Subsequently Wyatt indorsed the note and 
thereupon defendant Otto indorsed it. Upon suit being brought 
against the defendants Clark, Otto and the Estate of Wyatt, by the 
plaintiff, assignee’of the payee bank, judgment was obtained against 
the defendants, jointly and severally as co-indorsers. Defendant 
Otto alone appealed from this judgment, Defendant Otto contended 
that the evidence failed to show any consideration for his indorse- 
ment of the note, inasmuch as he indorsed it long after its com- 
pletion and delivery and after the proceeds of the loan were paid 
to the corporation. Defendant Otto also contended that he was 
merely an accommodation indorser as to payee bank or the plaintiff, 
its assignee. 

It was held upon the evidence that at the time defendant Otto 
indorsed the note, he did so with the knowledge that such action was 
in keeping with a prior arrangement made with the payee bank by 
Wyatt. The defendant’s indorsement, therefore, related back to 
the date of the note and was supported by the original considera- 
tion. It was further held that the defendant Otto was not an accom- 
modation indorser inasmuch as he admitted that his indorsement of 
the note was to protect his interest in the corporation. Thus, having 
as a director and stockholder signed the corporation’s note for 
the protection of his interest, defendant could not claim to be an 
accommodation indorser. 


Action by the Republic National Company against L. J. Otto and 
others, on a promissory note. From an adverse judgment, the named 
defendant appeals. 

Affirmed. 

Leo R. Tresp, of Dallas, for appellant. 

Malone, Lipscomb, White & Seay, Eugene De Bogory, and Austin 8S. 
Dodd, all of Dallas, for appellee. 


YOUNG, J.—The suit was upon a promissory note brought by 
Republic National Company, owner and holder, after maturity. At 
conclusion of testimony, plaintiff’s motion for instructed verdict was 
sustained, with resulting judgment against Republic National Bank, 
Independent Executor of the Estate of W. J. Wyatt, Robert L. Clark 
and L. J. Otto, jointly and severally, as co-endorsers for the full amount 
due in principal, interest and attorney’s fees. From aforesaid action 
of the trial court, defendant Otto alone assigns error, with Republic 
National Company as the sole obligee in his cost bond on appeal to this 
Court. 

The note was for $15,000, dated October 21, 1937, due in ninety days, 
executed by Dallas Brewery, Inc., through Robert L. Clark, followed 
by Clark’s signature individually ; the names of Otto and W. J. Wyatt 





THE BANKING LAW JOURNAL 983 


appearing on the back thereof: It was payable to order of Republic. 
National Bank of Dallas, bearing ten per cent interest after maturity, 
and with usual provision for attorney’s fee (ten: per cent) in event of 
placement for collection. The proceeds of said note were promptly 
credited to the checking account of Dallas Brewery with payee Bank, 
and used, to the amount of $10,039.74, in paying off an existing overdraft 
of such corporation. W. J. Wyatt endorsed the instrument after 
November 5 and before December 2, 1937, when L. J. Otto signed as 
endorser. 

Appellant’s chief defense lies in the claim of no consideration for 
his subsequent endorsement of this paper. .The gist of other points of 
error is that he was merely an accommodation endorser for Dallas 
Brewery and W. J. Wyatt; that Wyatt was, in fact, principal on said 
note and that he (Otto) was entitled to judgment over against the estate 
of Wyatt; also against R. L. Clark as co-maker. 

Antecedent facts and events leading up to the obligation just de- 
seribed, relating to the Dallas Brewery, its management, financial con- 
dition, and the connection of all defendants therewith (Clark, Otto 
and Wyatt), must first be stated. The Brewery was not sued, having 
gone into bankrupey in 1939; and W. J. Wyatt being deceased, his 
estate was impleaded by service on Republic National Bank as Inde- 
pendent Executor. During 1937 and earlier, Messrs. Clark, Wyatt 
and Otto were directors of said Brewery corporation, the two first 
‘named continuing to hold considerable stock. Except for a qualifying 
share, Otto had sold his stock to Clark in 1936, evidenced by the latter’s 
note for $29,890, secured by some 590 shares as collateral. Appellant 
had been vice-president of the named company in 1936, actively super- 
vising its affairs, but in 1937, his connection was as director only, 
additional to above-mentioned interest in unpaid stock. 

The record indicates an unsatisfactory condition of Brewery finances 
for several years, necessitating numerous endorsements by directors on 
corporate notes at the Republic Bank to avoid overdrafts; for instance, 
by Wyatt and others in 1934; similarly, by Otto in 1935 and 1936, and 
later by R. L. Clark. These overdrafts began to recur along in April, 
1937, and continued with slight intermission until the consummation of 
the $15,000 loan. Robin Williams was vice-president of Republic Bank 
at the time, in charge of the Brewery’s liability account, though he was 
not a Bank employee when his deposition was taken for this trial. So 
testifying, Williams stated that in August or September of 1937, he 
talked with W. J. Wyatt (also a director in the Bank) about said over- 
drafts and was told to go ahead and pay them, that he, Wyatt, would be 
responsible up to $7,500. The overdrafts continued, fluctuating from 
a high point of more than $8,000 on October 1 to a low of $2,700 on 
October 16, about which time, Mr. Wyatt, for the Brewery, and the 
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Bank, through Williams, had conversations relative to a $15,000 loan to 
cover existing overdrafts and provide new money for the Brewery during 
the forthcoming dull season; Wyatt first advising Williams that he 
would get stockholders Earnest and Willard to endorse the loan, but 
they having refused, Mr, Wyatt later reported that he was ‘‘contacting 
Mr. Otto at his home.’’ 

We quote further excerpts from the testimony of Robin Williams: 


*“Now, it is a fact, is it not, that the $15,000.00 loan that was made, 
was negotiated with the Bank by Mr. Wyatt? <A. Yes sir. 


**Q. Was that done through you or how was it handled? Was it sub- 
mitted to a committee? A. Submitted to a committee. 

**Q. And approved by the committee, and then the loan was made? 
A. That is right. 

**Q. Do you recall the date on which this note was actually signed? 
A. No, I don’t. 

**Q. Isn’t it a fact that this $15,000.00 was actually advanced and 
placed to the credit of the Dallas Brewery, Inc., prior to the date on 
which this note was actually signed? <A. I think so. And I think that 
that overdraft was more than $7,500.00, due to the fact that that note 
was coming up and the delay was occasioned by Mr. Wyatt’s accident 
or something like that, to keep it from going on through. 


**Q. In other words, plaintiff’s Exhibit B here shows that a deposit 
was actually made to the credit of the Dallas Brewery, Inc., of $14,812.50 
on October the 21st, 1937, and the note actually bears that same date 
but, as a matter of fact, the note was not signed until quite a few days 
after that? A. That is true. 


**Q. Now, do you recall in connection with that a conversation with 
Mr. Clark with reference to that matter, at which time he objected to 
signing the note? A. No. 

**Q. Do you recall that it was several days before he actually did 
sign the note? A. I can’t say about that. I know there was a delay 
in getting it signed, but, as I remember it, it was all due to Mr. Wyatt’s 
accident entirely. ... 

“‘Q. The agreement or understanding of the Bank, according to the 
records here, was, was it not, that the Dallas Brewery, Inc., make the 
note and that Robert L. Clark, W. J. Wyatt and L. J. Otto would endorse 
the note? A. That is right... . 


“*Q. As a matter of fact, at the time this note was given, the Bank 
was looking primarily to the endorsement of Mr. Wyatt for payment of 
the note? A. Looking to it just as the note read, ‘Any or all of 
them.’... 

“*Q. Did you ever discuss the note with Mr. Otto? A. The first that 
Mr. Otto told me that Mr. Wyatt had taken it up with him, he asked 
for his co-operation. And I assumed it was gone into thoroughly 
between them. Mr. Otto came into the Bank one day and told me that 
they had called him over to the cage to sign this note: That he looked on 
it for Mr. Wyatt’s endorsement, and it wasn’t there, and they told him 
Mr. Wyatt had broken his arm, and he came over to my desk and told 
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me, he said he was going to co-operate with Mr. Wyatt but that they. 
told him that he had not endorsed it because he had broken his arm, and 
he had told him that his arm was broken too. 

**Q. Mr, Otto at that time thought there was a joke about his arm 
being broken, probably? Now, do you know when Mr. Otto did sign 
that note? A. No, I couldn’t say... . 


‘*Q. It was a month or two after the note was executed? A. It 
was sometime after.’’ 


Appellant testified in substance that he first heard of the $15,000 
loan ‘‘along in the last week in October, 1937,’’ when Mr. Wyatt called 
him on the phone, although in September the latter had discussed with 
him the Brewery’s need for money to carry it through the winter; that 
he had agreed to co-operate in the $15,000 transaction upon assurance 
by Mr. Wyatt of no responsibility ; that he (Otto) first saw the note on 
November 5, his sole ground for not then endorsing it being the-absence 
of Wyatt’s signature ; that he had signed the paper December 2, at which 
time it bore Wyatt’s name. Appellant knew the note was dated October 
21, but stated that neither Wyatt nor the Bank told him the proceeds 
thereof had been immediately credited to the Brewery account, or that 
the loan went principally to pay an overdraft of $10,039.74; however, 
he admittedly made no personal inquiry. He further testified : 


**Q. Tell us why you signed that note? A. Well, I promised Mr. 
Wyatt I would do it, and I made good my promise; he requested me to 
do it, and I promised I would and I did.... 

**Q. You signed the note for the purpose of letting the Dallas 
Brewery, Inc., get the money? A. Yes sir. 

**Q. And you did it with full knowledge that some character of 
arrangements had been made with the Bank on behalf of the Brewery 
that ealled for your endorsement? A. I didn’t know anything about 
that. 

**Q. I am not asking whether you knew the details; isn’t it a fact 
that when you put your signature on this note you knew some character 
of arrangement had been made by which the Brewery was going to 
borrow $15,000.00, and as a part of the deal you were to endorse the 
note? <A. I certainly did. : 


**Q. You knew that and signed the note knowing that to be true? 
A. You, sir.”’ 


A work sheet of: the Banks Loan Committee, dated October 21, 1937, 
labeled ‘‘New Loans $1000.00 and over,’’ initialed as approved by 
various officers, was placed in evidence by appellant, and, relative to the 
instant note, carried the following notation: ‘‘Dallas Brewery, Inc. Total 
Owing $30,000 New Loan $15,000 Rate 5% Maturity 90 da. OKed by 
RW Robert L. Clark endorses all W. J. Wyatt is to endorse $15,000. 
Loan handled today. L. J. Otto is also to endorse this $15,000’’; and 
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appellant sought to elicit from Mr. Cumby, another Bank official, that 
the foregoing data-as:to Otto had been added the next day, or later; 
but the witness was shown to have no firsthand knowledge of the trans- 
action, testifying merely from the particular record and customary 
methods of operation. A liability ledger sheet of Republic Bank was also 
in evidence; and it was the testimony of Sam Busby, ledger clerk who 
made the record, that, under instructions from his superior, Mr. Ander- 
son, space had been left for entry of endorsers; and when Wyatt and 
Otto signed on December 2, 1937, their names were typed therein. He 
was not permitted to testify to the contents of a memorandum, attached 
to the note when it first came to his desk for posting (but since destroyed), 
in effect, that Wyatt and Otto were also to be endorsers; and the court’s — 
ruling in such regard is challenged by appellee in appropriate bill of 
exceptions and counterpoints. 

Appellant primarily complains of the adverse instructed verdict and 
of error in not sustaining his own motion for peremptory instruction, 
asserting that the undisputed evidence fails to show any consideration 
for the subsequent endorsement of Otto, the same having been affixed to 
the note long after completion of the loan transaction and after the 
money was paid over to the principal; and though plaintiff company 
pleaded some sort of an arrangement between Wyatt, Clark and Otto, 
existing prior to October 21, 1937, by the terms of which Otto agreed to 
endorse such note, yet no proof appears in support of any such agree- 
ment. Pertinent to the contention thus made are the following extracts 
from appellant’s trial pleading: ‘‘This defendant further shows the 
court that about the month of August, 1937, the said W. J. Wyatt advised 
this defendant that he, the said W. J. Wyatt, was interested in deter- 
mining the amount of money that would be or would become necessary 
to be expended to finance the Dallas Brewery, Inc., through the dull 
winter months and later, on or about the 21st day of October, 1937, 
or within a few days thereafter, the said W. J. Wyatt further conferred 
with this defendant and represented to this defendant that the Dallas 
Brewery, Inc., would need to make a loan to finance it through the dull 
winter months and represented to this defendant that he, the said W. J. 
Wyatt, had negotiated for a loan with the Republic National Bank of 
Dallas, Texas, in the sum of $15,000.00 with which to pay the operating 
expenses of the Dallas Brewery, Inc., through the winter months and 
requested this defendant to endorse said note. . . . That thereafter shortly 
after the 21st day of October, 1937, the said W. J. Wyatt informed this 
defendant that he was negotiating or causing to be negotiated a loan in 
the sum of $15,000.00 with the Republic National Bank of Dallas for the 
purpose of financing such Dallas Brewery, Inc., through the dull winter 
months and requested that this defendant sign such note as a surety or 
endorser, advising this defendant that he, the said W. J. Wyatt, would 
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also sign said note.’’ And referring to the note, appellee Republic Com- . 
pany, by supplemental petition, alleged in part: ‘‘Said loan was so 
approved and made by said Bank on the representation and promise of 
said W. J. Wyatt that he had secured or obtained from said Clark and 
Otto their promise to co-operate with him for said loan and would sign 
said note with him as endorser for said Dallas Brewery, Inc. Plaintiff 
believes and charges the fact to be that before said loan was so made, 
said Clark and Otto had promised said Wyatt that they would co-operate 
with him to obtain said loan and would endorse said note, and they 
signed same in keeping with their promise and understanding so 
made. ... About the time said loan was pending for approval, said Wyatt 
suffered a broken arm and he thereby was physiéally disabled for some 
time and he did not sign same until some time after the date thereof, and 
the said Otto waited to attach his signature until he saw the signature 
of said Wyatt thereon, but said Wyatt and Otto, in keeping with their 
promise previously to do so, signed said note to confirm and ratify such 
promise and agreement with said Bank, and it is possible that Otto and 
Wyatt did not subscribe their names until as late as December 2, 1937.’’ 

It is well settled that the signature of a party upon a note after its 
completion and delivery must be supported by a new and independent 
consideration, as announced in Baker v. Wahrmund, 5 Tex. Civ. App. 
268, 23'S. W. 1023 ; Simmang v. Farnsworth, Tex. Civ. App., 24S. W. 541; 
King v. Wise, Tex. Com. App., 282 S. W. 570, and other cases cited by 
appellant. But it is equally well settled that one who endorses a note 
in pursuance and consummation of a prior arrangement between maker 
and payee, of which he has knowledge, participates in the original con- 
sideration for the note and is therefore bound. See Anno., Devitt v. 
Foster (Miss.) 74 A. L. R. 1092; Dittmar v. Frye, 124 A. L. R. 717; 10 
C. J. S., Bills and Notes, § 145, p. 600; Cook v. Parker, 22 Cal. App. 
2d 539, 71 P. 2d 591; Van Houten v. Van Houten, 202 Iowa 1085, 
209 N. W. 293; and among other out-of-state decisions are: Eitel v. Farr, 
178 Mo. App. 367, 165 S. W. 1191; Fidelity & Deposit Co. v. O’Bryan, 
180 Ky. 277, 202 S. W. 645, L. R. A. 1918E, 574; Bowen v. Thwing, 
56 Minn. 177, 57 N. M. 468; Ailes v. Miller, 52 Ind. App. 280, 100 
N. E. 475. 

Applying the principle just stated to the instant facts, we conclude 
that at the time appellant endorsed the note in question, he did so with 
the knowledge that such action was in keeping with a prior agreement 
made with the Bank by W. J. Wyatt his endorsement, therefore, related 
back to the date of the note and was supported by the original considera- 
tion, although the particulars of the earlier agreement may not have been 
known to him. We reach this conclusion in the light of appellant’s own 
pleading, above quoted, with which his testimony is entirely corroborative. 

Our state decisions recognize the rule that a subsequent endorser may 
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be liable when not a stranger to the original transaction. This is apparent 
from several of appellant’s citations, viz.: The Simmang case, supra, 
where the court points out: ‘‘There was no agreement at the time that. 
Cavanaugh signed the note that appellant’s name would be secured to 
the note, and when he signed it the consideration was fully executed, and 
the debt had been created without the inducement of appellant’s 
surety ship. . .. Also where a promise is made at the time the note is 
executed by the principal that the name of the surety will be obtained 
to the note, and the surety afterwards signs the note, the consideration 
would be legal and valid.’’ See, also, Kugle v. Traders’ State Bank of 
Cleburne, Tex. Civ. App., 252 S. W. 208; McAfee v. Jeter & Townsend, 
Tex. Civ. App., 147 S. W. 2d 884. 

Nor is appellant in position to claim that he was merely an accom- 
modation endorser as to payee Bank, or to Republic Company, its 
assignee. Mr. Otto, at the time, was both a director and stockholder 
of the Brewery, holding a note secured by 590 shares of corporate stock. 
He frankly admitted that the concern was needing additional money and 
that his endorsement of the Bank note was to protect his interest in the 
named enterprise. When a director or stockholder signs the corpora- 
tion’s paper for the protection of his interest therein, he cannot claim 
to be an accommodation endorser or maker ; Robertson v. City Nat. Bank, 
120 Tex. 226, 36'S. W. 2d 481; Commercial Inv. Co. v. Graves, Tex. Civ. 
App., 132 8. W. 2d 439, writ refused. 

Appellant urges that W. J .Wyatt was primarily liable on the note 
and his estate should be so held, resulting in only secondary liability as 
to defendant Otto, in that, during August or September, 1937, Mr. Wyatt 
had assured Robin Williams, for the Bank, that he would be responsible 
for overdrafts to extent of $7,500; that payment of Brewery checks 
would have been stopped but for such promise; and the note of October 
21 being given largely in extinguishment of his liability to pay the exist- 
ing overdraft, Wyatt became a principal maker and judgment should 
have been rendered accordingly. The alleged guaranty was within the 
statute of frauds, which was invoked. A study of the record reveals that 
the Bank did not rely on the promise of Mr, Wyatt as an original obliga- 
tion. Housley v. Strawn Merchandise Co., Tex. Com. App., 291 8. W. 
864. It continued to charge the Brewery account with checks, apparently 
permitting the sharp increase of overdraft in consideration of the loan 
in process of negotiation. Similarly, to appellant’s plea of accommoda- 
tion endorser for Wyatt, because of the latter’s assurance to Otto of no 
responsibility, Art. 3716, R. S., was interposed, as a transaction with 
the deceased. The testimony was thus properly excluded by the court, 
thereby disposing of the particular counter claim. 

A written memorandum, attached to the $15,000 note while en route 
to permanent records of the Bank, was offered in evidence on behalf of 
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appellee, but ruled out. It disclosed, in effect, that Wyatt and Otto 
were to be endorsers, and sufficient predicate had been laid for the intro- ‘ 
duction of its contents. The data was made up at the time of the trans- 
action, was duly authenticated as to handwriting, and came from an 
authorized source in customary methods of bookkeeping; 17 Tex. Jur., 
Evidence, See. 347, p. 779; McCormick and Ray on Evidence, Sec. 560. 
It was competent evidence bearing on the main issue and exclusion 
thereof was error, though harmless in view of the trial court’s subsequent 
action. No fact issues for the jury were presented, and the trial court 
ruled correctly on a substantially uncontroverted record; the judgment 
under review is accordingly affirmed. 


Note in Possession of Decedent at Death Properly 
Considered As Evidence on Liability of Maker 


Gradeless v, Gradeless, Appellate Court of Indiana, 49 N. E. Rep. 
(2d) 398 


In an action against the makers of certain promissory notes found 
in the possession of the holder at the time of his death, the intro- 
duction of the notes in evidence prima facie (in the first instance) 
entitles the holder to recovery. Payment is a question of fact for 
the jury and not a question of law. 

Plaintiff, administrator of decedent’s estate, found two promis- 
sory notes one year after date. The notes were executed by defend- 
ants in the instant action brought by plaintiff against defendants as 
makers. At the trial the notes were produced in evidence and testi- 
mony was offered to the effect that they were found among other 
property in the lock box of decedent after his death. Testimony was 
also introduced identifying signatures of defendants as makers there- 
on. Defendants attempted to prove through plaintiff that decedent 
sometime prior to his death in certain conversations stated that de- 
fendant had paid him $175, and that this sum was the balance due 
on the two notes. The jury held that the notes were unpaid. De- 
fendants appealed contending that there had been no evidence to 
controvert their evidence of payment and that the verdict was con- 
trary to the evidence. 

It was held that upon the evidence the notes were unpaid by the 
defendants. The notes were evidence as much so as the testimony 
of the witness produced by the defendant. As against the evidence 
of the defendants that the notes were paid, there were the two notes 
themselves, definitely proved to have been in the possession of the 
decedent prior to and at the time of his death, The question of pay- 
ment is one of fact for the jury to determine and its verdict on the 
weight of the evidence could not be disturbed. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1208. 
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Action by David Gradeless, administrator of the estate of Cleveland 
Gradeless, deceased, against Cecil Gradeless and another on two promis- 
sory notes. Judgment for plaintiff, and defendants appeal. 

Affirmed. 

Cleon H. Foust, Jr., of Columbia City, for appellants. 

Ralph F. Gates, of Columbia City, for appellee. 


DOWELL, J.—This was an action by the plaintiff below, appellee 
kere, one David Gradeless as administrator of the estate of Cleveland 
Gradeless, deceased, against Cecil Gradeless and Carmen Gradeless, 
appellants, upon two promissory notes found in the lock box of appellee’s 
decedent, one undated in the sum of $1,117.35, the other dated August 
1st, 1930, in the sum of $90 and each payable one year after date. The 
undated note bore a notation ‘‘Due March 1, 1930.’’ Neither of said 
notes bore Indiana intangible tax stamps of any year or denomination. 
The note for the larger amount called for interest at the rate of 7 per 
cent per annum from date until due and 8 per cent from maturity until 
paid and attorney’s fees, that for the lesser sum interest at the rate of 
4 per cent payable annually from date. 

The complaint was answered in bar by the defendants in four para- 
graphs setting up (1) plea of payment (2) illegal consideration in that 
no intangible tax had been paid on either note and that such intangible 
tax with penalty thereon upon said notes was wholly unpaid. 

Upon the issues thus joined the cause was tried to a jury with a 
verdict resulting in favor of the plaintiff in the sum of $2,365.17 fol- 
lowed by judgment accordingly. 

The sole error assigned is the overruling of appellants motion for 
a new trial which, in addition to challenging the sufficiency of the evi- 
dence and the legality of the verdict predicates error on (1) the admis- 
sion in evidence of the two notes as plaintiff’s exhibits A and B, the 
same not bearing intangible tax stamps (2) the giving of the court’s 
instruction numbered 2 and (3) the giving of the court’s instruction 
numbered 11. 

Under such circumstances as are apparent here we cannot believe 
that a court could be justified in summarily rejecting an intangible 
because, and merely because, of the absence of stamps therefrom. The 
question of whether the tax thereon is actually paid or unpaid requires 
an inquiry. The absence of stamps gives rise to a question, it is true, 
but a party to a lawsuit, if he desire to take personal advantage of what 
he believes to be a non-compliance with the requirements of the Act, 
should pursue that inquiry in the orderly manner laid down by well 
settled rules of pleading. That the Indiana Tax Commission may act 
summarily in such cases is not an indication that a private individual 
cr a court can do likewise. 
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In the light of the conclusions reached herein we cannot perceive error 
in the admission in evidence of plaintiff’s exhibits A and B, nor in 
giving of the court’s instruction numbered 2 which was as follows: 


‘‘To this complaint the defendants have filed their answer in four 
paragraphs. 

‘‘By paragraphs (1) and (2) of their answer, the defendants admit 
the execution of the notes sued on in the complaint, but deny that the 
sums claimed by plaintiff, as attorney fees, are reasonable. 

‘‘By paragraph (3) of their answer the defendants claim that they 
fully paid both of the notes sued on in plaintiff’s complaint before this 
action was commenced. 

‘*By the 4th paragraph the defendants aver that the notes sued upon 
do not bear intangible tax stamps and that the intangible tax on said 
notes has not been paid. As to this answer the court instructs you, that 
such 4th paragraph of answer is not a defense available to the defendants 
and you should not give any consideration to whether or not the in- 
tangible tax on these notes has been paid. 


‘If any intangible tax is due the state on the notes sued upon, the 
administrator will be required to pay the same.’’ 


The court’s instruction numbered 11 asserted by appellant to be 
erroneous was to the effect that the jury might consider, along with all 
other evidence in the case, the fact, if they found it to be a fact, that 
the notes sued on were in the possession of the decedent at the time of 
his death, in determining whether or not the notes had been paid by 
the makers in the lifetime of the deceased. 

In the light of the well settled rule that the introduction in evidence 
of the notes sued on prima facie entitles the plaintiff to a recovery we 
cannot believe the instruction to be erroneous. Farber v. National Forge 
& Iron Co. et al., 1894, 140 Ind. 54, 39 N. E. 249; Welch v. Watts, 1857, 
9 Ind. 115; Baum v. Palmer, 1905, 165 Ind, 513, 76 N. E. 108; Conner 
v. Martin, 1910, 46 Ind. App. 141, 92 N. E. 3. 

Furthermore the court by its instructions numbered 2, 4, 6 and 7 
correctly informed the jury on the defense of payment, 

Evidence in plaintiff’s behalf in the trial court consisted chiefly of 
the two notes, testimony to the effect that they were found among other 
property, in the lock box of decedent after his death and testimony 
identifying appellant’s signatures thereon. There was some slight 
additional testimony that decedent had discussed the notes with at least 
two witnesses but the substance of the conversations was rejected by 
the court as inadmissible. Defendants below, appellants here, called 
the appellee administrator as their witness and from him elicited testi- 
money that decedent, in conversations which took place between 1935 and 
the fall of 1936 had stated that appellants had paid him $175 and that 
this sum was the balance due upon the two notes. The secretary of 
the Farmers Loan and Trust Company had previously identified de- 
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fendants’ exhibit 2 as a check in that amount dated April 30th, 1936, 
drawn by appellant Cecil Gradeless in favor of decedent Cleveland 
Gradeless and cashed ‘by decedent on May 1, 1936. 

Appellants, challenging the sufficiency of the evidence, urge that 
the evidence of payment is undisputed. Certainly the only testimony 
on this point was that of the appellee administrator who testified as set 
out hereinabove, As against this we have the two notes themselves, 
definitely proved to have been in the possession of the decedent prior 
to and at the time of his death, plus some slight referential testimony, 
of little value on the question of payment or non-payment. The notes 
were evidence, as much so as the testimony of the witnesses, and whether 
one outweighed the other was a question for the jury. Payment is a 
question of fact and not of law. Whether a given transaction, in a con- 
troverted case, constitutes a payment is a question for the jury and its 
verdict will not be disturbed on the weight of evidence. Braden v. 
Lemmon et al., 1891, 127 Ind. 9, 26 N. E. 476; School Town of Monticello 
v. Grant et al., 1885, 104 Ind. 168, 1 N. E. 302; Miller v. Eldridge, 1891, 
126 Ind. 461, 27 N. E. 132; Barrett v. Sipp, 1912, 50 Ind. App. 304, 98 
N. E. 310; Hays v. Hays, 1912, 49 Ind. App. 298, 97 N. E. 198. 

After judgment upon the verdict the appellee, presumably upon 
the evidence as to the payment of $175 entered a remittitur of that 
amount. 


Legal Delivery Essential to Validate Gift of Contents 
of Safe Deposit Box to Named Persons 


In re Cornish’s Estate, Marhoefer v. Merchants National Bank, Su- 
preme Court of Iowa, 10 N. W. Rep. (2d) 85 


Where sealed envelopes found in testator’s safe deposit box con- 
tained statements signed by testator that he gave enclosed property 
to persons named on outside of envelopes as owners of contents, the 
court properly held that the testator attempted to give away such 
contents, but failed to complete gifts by legal delivery of the same. 
The contents belonged to testator at time of his death, in absence of 
evidence that they were property of designated persons left with 
the testator for safekeeping. 

Decedent testate left four sealed envelopes in safe deposit box of 
defendant bank, executor of decedent’s estate. The sealed envelopes 
contained statements, signed by decedent, that he gave enclosed bond 
and currency to certain persons named on outside of envelopes as 
owners of contents. Upon objection of plaintiffs, claimants of con- 
tents of envelopes, the matter was brought before the court to deter- 


NOTE—For similar decisions see B.L..J. Digest (Fifth Edition) § 608. 
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mine ownership of the contents of the safe deposit box. Plaintiffs 
contended that the notation on the outside of each envelope must be 
taken as a verity, and also that the envelopes were wrongfully opened 
and the contents were inadmissible in evidence. 


It was held that decedent had attempted to give away the contents 
of the envelopes, but failed to complete gifts by legal delivery of the 
same. Therefore the contents belonged to decedent at time of his 
death, in absence of evidence that they were plaintiff’s property left 
with decedent for safekeeping. The court had the power to open 
envelopes for purpose of determining whether decedent or persons 
named thereon owned contents at time of decedent’s death, inasmuch 
as the notations constituted evidence that decedent did not own con- 
tents, but such notations cannot. be taken as verities. 


Proceedings in probate to determine the ownership of property found 
in the safety deposit box of the deceased. The court determined that 
the property was owned by the deceased. The claimants to the property 
appeal. 

Affirmed. 


J.U. Yessler and Fred W. Hann, both of Cedar Rapids, for appellants. 

A. G. Keyes, of Cedar Rapids, John M. Rankin, Atty. Gen., and 
C. Ream Daughrity, of Des Moines, Counsel for Inheritance Tax Divi- 
sion of Iowa, for appellees. 


MILLER, J.—Frederick R. Cornish died testate May 3, 1941. The 
will was admitted to probate and the Merchants National Bank was 
appointed executor and qualified as such. On June 30, 1941, the executor 
made application for authority to open four sealed envelopes, found in 
the safety deposit box of testator. The state tax commission appeared to 
protect the interests of the state in regard to inheritance taxes. The 
residuary legatees under the will also appeared and joined in the applica- 
tion of the executor. Notations on the envelopes indicated that they 
were the property of Jennie E. Westfall, Clara Marhoefer, Laura Miner 
and Mr, and Mrs. Benjamin Gallup. These parties resisted the applica- 
tion of the executor and claimed the envelopes. Hearing was had and 
cn September 22, 1941, the court ordered the envelopes opened in the 
presence of the court. 

The envelope claimed by Jennie E. Westfall bore the following nota- 
tion on the outside thereof: ‘‘Property of Mrs. Jennie E. Westfall, Kin- 
rose, Iowa.’’ Attached to the envelope was a slip on which was noted: 
‘‘Merchants National Bank. The attached envelope is the property of 
Mrs. Jennie E. Westfall, to whom it is addressed. Please deliver same 
to her. (Signed) F. R, Cornish.’’ The notations on the other three 
envelopes were substantially identical as were the slips attached to each. 

Within the envelope bearing Mrs. Westfall’s name was a letter, as 
follows : 
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‘‘Cedar Rapids, Iowa, 
‘September 13, 1938. 
‘*Mrs. Jennie E. Westfall, 
‘*Kinrose, Iowa. 
‘*My dear Mrs. Westfall: 

‘“The enclosed 5% coupon bond for $1,000.00, I give to you. The Y. is 
in good condition under the management of the Secretary, Mr. Hankins, 
and an able Board of Directors, and I think the bond will be paid at 
maturity. The bond is payable to the holder. If necessary, you can 
use this letter to establish your ownership. You will note the coupons 
are payable at the Merchants National Bank. If not convenient to cash 
them without charge. Thanking you for your goodness, 

‘Very truly, 
**(Signed) F. R. Cornish.”’ 


The bond referred to in the letter was also enclosed. 
In the envelope bearing Mrs. Miner’s name was a letter as follows: 


‘“Hotel Roosevelt, Cedar Rapids, Iowa. 
‘October 26, 1938. 
‘*My dear Mrs. Miner: 

‘‘The enclosed currency, to the amount of Two Hundred ($200.00) 
Dollars, I give to you. I wish I were able to make it a larger amount. 
Thanking you for all your kindness, 

‘*Very truly, 


**(Signed) F. R. Cornish.’’ 


The $200 in currency was also enclosed. The envelope bearing Clara 
Marhoefer’s name contained a similar letter and $200 in currency. The 
envelope bearing Mr. and Mrs. Gallup’s name contained a similar letter 
and $300 in currency. 

Additional pleadings were filed and a hearing was had to determine 
the ownership of the contents of the envelopes. The matter was sub- 
mitted on a stipulation of the facts above reviewed. There was no 
other evidence introduced. The court determined on such facts that the 
testator intended to make gifts of the contents of the envelopes to the 
persons named on the outside of each but that, in each case, the intended 
gift failed because of failure to make a legal delivery that would com- 
plete the gift. Accordingly, the court determined that the property 
was owned at the time of death by the decedent. The claimants appeal 
to this court. 

In making his decision herein, the court relied upon and followed the 
decisions of this court in the cases of Orris v. Whipple, 224 Iowa 1157, 
280 N. W. 617, 129 A. L. R. 1, and In re Estate of Martens, 226 Iowa 162, 
283 N. W. 885. Unless we are to overrule such decisions, the decision 
herein must be affirmed. We see no reason for overruling them. We 
adhere to them. 

In the case of Orris v. Whipple, supra, a deed was found in the 
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safety deposit box of the decedent. We held that there was no valid 
delivery of the deed and that it was ineffective. In so holding we over-. 
ruled Davis v. John E. Brown College, 208 Iowa 480, 222 N. W. 858, 
Robertson v. Renshaw, 220 Iowa 572, 261 N. W. 645 and Boone, College 
v. Forrest, 223 Iowa 1260, 275 N. W. 132, 116 A. L. R. 67. At page 1171 
of 224 Iowa, at page 624 of 280 N. W., 129 A. L. R. 1, we state: ‘‘We 
conclude that the rule announced in Lathrop v. Knoop, supra [202 Iowa 
621, 210 N. W. 764], Goodman v. Andrews, supra [203 Iowa 979, 213 
N. W. 605], and Arndt v. Lapel, supra [214 Iowa 594, 248 N. W. 605], 
is the better rule and should be adopted, followed and reaffirmed as the 
definite and fixed rule of this court in this class of cases. We will thus 
have returned to the long and well established rule and be in step with 
our sister states, and supported by the great weight of authority.’’ 

In the case of In re Estate of Martens, supra, a promissory note was 
found in the safety deposit box of decedent. We adhered to the position 
taken by us in Orris v. Whipple, supra, and held that the record 
failed to establish delivery of the note during decedent’s lifetime. 

Claimants herein seek to distinguish the holdings of this court in the 
two cases relied upon by the trial court. They make two contentions: 
first, that the notation on the outside of each envelope must be taken 
as a verity and, second, that the envelopes were wrongfully opened and 
the contents are inadmissible in evidence. We are unable to agree with 
either contention. 

This court has repeatedly recognized that a rebuttable persumption 
of ownership arises from possession of property. Stewart v. Wild, 202 
Iowa 357, 359, 208 N. W. 303; Jackson v. Jetter, 160 Iowa 571, 576, 
142 N. W. 481; Wallace v. Wallace, 62 Iowa 651, 654, 17 N. W. 905; 
Cumberledge v. Cole, 44 Iowa 181, 183; Courtwright v. Deeds, 37 Iowa 
503. Section 11280 of the Code, 1939, provides that certain entries of 
a person since deceased are presumptive evidence of the facts stated. 
Also we have often held that written and oral declarations against 
interest may be shown. But we have never held any such declaration 
to be a verity. Counsel cite no authority for their contention. We 
know of none. The fact that the envelopes were found in decedent’s 
safety box raised a rebuttable presumption that he owned the contents. 
The notations on the outside of each envelope constituted evidence that 
decedent did not own them. The court had the power to open the 
envelopes to further the ends of justice to determine the truth as to 
such ownership. 

When the contents of the envelopes were brought to light, the signed 
statements within the envelopes more than offset the effect of the nota- 
tions on the outside thereof. Had the bond and currency within the 
envelopes constituted property of claimants left with decedent for safe 
keeping, surely some evidence of that fact would be available. None 
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was produced. Upon the record as made, the court was right in holding 
that decedent attempted to give away some of his property and failed to 
legally complete the gifts. 


Note for Balance of Original Mortgage Indebtedness 
Refunded by Federal Land Bank Not Invalid 
and Unenforceable 


Knox v. Geisler, Supreme Court of Oklahoma, 138 Pac. Rep. (2d) 811 


The Federal Emergency Farm Mortgage Act of 1933, 48 Stat. 41 
does not prohibit the Farm Land Bank from making a farm mort- 
gage loan for the purpose of liquidating a portion of a prior mort- 
gage debt thereon, merely because the original debtor and creditor 
agree that the balance of the original debt shall continue to exist 
in the form of unsecured note. 

In this case plaintiff was a holder of a mortgage note of $3,000 
given by defendant in purchase of farm mortgage. At a time when 
this note was past due, defendant obtained from Federal Land Bank 
a loan of $2,300 secured by a first mortgage on the farm. Plaintiff, 
at the time of the loan by the Federal Land Bank, signed a letter 
addressed to the Federal Land Bank wherein plaintiff stated that 
upon receipt of $2,100 from Federal Land Bank, plaintiff would 
surrender the $2,100 note and mortgage and a release of the same 
to said bank. Plaintiff also signed a receipt acknowledging full 
payment of the indebtedness indicated by check of $2,100. Subse- 
quent thereto defendant executed a note to plaintiff for the difference 
between the amount due under the original $3,000 note and the $2,100 
which was accepted by the plaintiff from the Federal Land Bank. 
Plaintiff brought suit on this note against defendant. Defendant 
contended that the taking of his note by plaintiff without the knowl- 
edge of the Federal Land Bank rendered it invalid and unenforce- 
able. 

It was held upon the evidence that the defendant’s agreement 
to pay the difference was openly entered into and that such an agree- 
ment was not contrary to representations made by plaintiff to Federal 
Land Bank. Such an agreement and execution of note by the de- 
fendant was not prohibited by the Emergency Farm Mortgage Act 
of 1933, 48 Stat. 41, 


Action by Mary Geisler against C. C. Knox and another for money 
judgment on a note. From an adverse judgment, the defendants appeal. 

Affirmed. 

Mauntel & Spellman, of Alva, for plaintiffs in error. 

Hadwiger & Hadwiger, of Alva, for defendant in error. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 644. 





THE BANKING LAW JOURNAL 997 


WELCH, J.—In the trial court plaintiff obtained judgment upon 
‘@ promissory note executed by the defendants. , 

The defendants had purchased a farm from plaintiff paying there- 
for $4,000 cash and delivering their note for $3,000 balance of the pur- 
chasing price secured by mortgage on the land. In November, 1933, 
this note was past due and the defendant obtained from Federal Land 
Bank a loan of $2,300 secured by first mortgage on the land. Plain- 
tiff accompanied defendants to the office of the agent of said Bank in 
co-operation with defendants’ effort to obtain the loan from said bank. 
Plaintiff then and there signed the following letter which was trans- 
mitted to the bank in this connection: 


‘‘Beaver, Oklahoma, Nov. 26, 1933 

“In re: C. C. Knox loan 

‘*Appl. 11457 

‘‘To the Federal Land Bank of Wichita 
““As Agent of the Land Bank Commissioner 
‘‘Wichita, Kansas 

“Dear Sir: 

‘*At the request of the above named applicant I am writing you 
this letter to state that I am the owner and holder of a note of $3,000.00 
and said note is signed by Charles C. Knox and the mortgage which 
secures the same, which mortgage is filed for record in Beaver County, 
Oklahoma, and recorded at 77 Mtg. Record, page 401. 

‘‘Upon the receipt of $2100.00 to me paid from the proceeds of above 
loan I will surrender to you the $2100.00 note and mortgage and a proper 
release of: the same. 

‘*Please mail the check to the Farmers National Bank at Elk City, 
Oklahoma, and I will call there and surrender the note and mortgage 
cand a proper release of the mortgage. 

‘*Yours very truly 
**(Signed) Frank Geisler 
‘Creditor. ’’ 


The evidence indicates that plaintiff signed the following receipt: 


‘Receipt is acknowledged of your check ‘No. 147851 tendered in full 
payment of the indebtedness indicated on said check. Enclosed please 
find all notes or other evidence of said indebtedness, also all other papers 
called for in your remittance letter accompanying said check, 85 cents 
fee for recording release is enclosed. (Signed Frank Geisler, Creditor 
-or lien holder).’’ 


There is no conflict that on March 26, 1934, plaintiff accepted the 
Federal Land Bank’s check for $2,100 and cashed same. To such check 
there was attached the following: ‘‘For full release of mortgage recorded 
in Book 77, page 401, of the records of Beaver County, Oklahoma, 
executed by Charles C. Knox in favor as per lien statement furnished 
us dated November 26, 1933.’’ : 
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On March 24, 1934, defendants delivered to plaintiff their unsecured 
note representing the difference between the amount due under the 
original $3,000 note and the $2,100 check accepted by plaintiff from 
the Federal Land Bank. This suit is for recovery on that unsecured 
note of March 24th, 1934. ; 

We think the position of defendants may be best shown by quotation 
from their brief as follows: ‘‘Plaintiffs in error believe that the entire 
question in this case is that where the Federal Land Bank refunded 
mortgage indebtedness without knowledge that the mortgagee was 
taking from the mortgagor a promissory note for difference between 
proceeds of loan and amount of debt refunded, the same was invalid 
and unenforceable. ’’ 

We are favored with citations in the briefs herein, including our 
own decision in Local Federal Savings & Loan of Oklahoma City v. 
Harris, 188 Okl. 214, 107 P. 2d 1012, wherein we considered the effect 
of an agreement to remain indebted for the difference between the 
amount received from H. O. L. C. loans and the original debt. Other 
eases of the same general nature have been examined by us, many of 
which are cited in McAllister v. Drapeau, 14 Cal. 2d 102, 92 P. 2d 911, 
125 A. L, R. 800. 

The trend of the majority of such cases would seem to be that the 
H. O. L. C. law itself, including the proper regulations, does not ipso 
facto and in every event prohibit the continuance of the obligation for 
such difference. Ridge Inv. Corp. v. Nicolosi, 193 A. 710, 15 N. J. Misc. 
569. The opinions would seem to be generally to the effect that if the 
agents of H. O. L. C. have knowledge that the original debtor and 
creditor have agreed to recognize the difference as a continuing obligation 
then the same is held to be valid, except in those cases wherein it is 
shown that the amount thereof is in excess of that fixed by a valid and 
inflexible regulation set up by the H. O. L. C. effective as law. 

Most of those cases are based upon the theory that the original 
creditor or mortgagee actively represents to H. O. L. C. that he is in 
fact cancelling his entire débt, thus inducing the corporation to make 
the loan, in which event he is estopped from entering into a contrary 
arrangement without the knowledge of and contrary to his agreement with 
and representation to the corporation. 

We may be quite certain that many of the rules of law applied in 
the H. O. L. C. cases would apply with equal force where the Federal 
Farm Bank is assisting the debtor with a loan. That institution has 
been said to be a federal instrumentality with principal objects some- 
what similar to the objects of H. O. L. ©. See Federal Land Bank 
et al v. Koslofsky et al, 67 N. D. 322, 271 N. W. 907; Smeltzer v. McCrory, 
Tex. Civ. App., 101 S. W. 2d 850; O’Neil v Johnson, D. C., 29 F. Supp. 
307 ; Bell v. Jones, 100 Utah 87, 110 P. 2d 327. If there is in any case 
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a proper finding of fact constituting an accord and satisfaction or con- 
stituting fraud and misrepresentation to induce the new loan, then’ 
many of such rules would doubtless apply whether or not the lending 
agency was an instrumentality of the Sovereign with objects as shown. 

It follows then that it is generally a question of fact in each case, 
(1) whether or not the original debtor and creditor agreed to a cancel- 
lation of the entire debt; (2) If so, whether such agreement was con- 
trary to the actual or implied representations made to the lending agency, 
and (3) whether the agreement, though known to all parties, is in viola- 
tion of law, either statute or valid regulations having the effect. of law. 

As to the third above named element, we observe a rather marked 
distinction between the H. O. L. C. acts and valid regulations and the 
Federal Land Bank law. The H. O. L. C. acts and valid regulations 
contain more detailed statements of objects and provides in some in- 
stances arbitrary limits and restrictions. The Acts of Congress, 48 
Stat. 41, and the cases called to our attention disclose far less detail in 
that regard and we have not found wherein any arbitrary limit is set 
as relates to the amount of carryover indebtedness which may be accom- 
plished by agreement. From this record and the law brought to our . 
attention we are unable to say that the law would prohibit an agreement 
openly entered into by the parties as claimed by plaintiff here. 

The facts as related to elements one and two above stated were dis- 
puted and was submitted to a jury upon competent evidence. The gen- 
eral verdict was in favor of plaintiff and will not be disturbed if rea- 
sonably supported by the evidence. 

Upon trial plaintiff claimed that the written instruments above 
quoted were executed solely for the purpose of affecting a release of 
its mortgage on the land, and it was not the intention of the parties to 
cancel any portion of the debt. Both parties introduced parol evidence 
in that regard and the verdict of the jury is supported by such evidence. 

On the fact question as concerns whether the bank knew of the agree- 
ment and whether it was induced to make the loan by any fraud or 
misrepresentation, we find the following developed by the evidence. 
Plaintiff and the landowner defendant in each other’s presence dis- 
cussed the loan matter with the agent of the bank, and plaintiff expressed 
his unwillingness to lose the difference between the proposed loan and 
his debt; although the bank had a form generally used which was offered 
in evidence, containing the following provisions: 


‘“The undersigned creditor further agrees, and, for the purpose of 
assisting the above named applicant in obtaining a loan from The 
Federal Land Bank and/or the Land Bank Commissioner, hereby repre- 
sents to The Federal Land Bank and/or the Land Bank Commissioner 
that, directly or indirectly, no note, mortgage or other consideration or 
evidence of indebtedness has been or will be received from the debtor, 
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incident to such acceptance or payment as hereinbefore provided, if 
made, other than the consideration paid by The Federal Land Bank 
and/or the Land Bank Commissioner; that no present agreement be- 
tween the creditor and the applicant, or any other person, for the giving 
of any such note, mortgage or other consideration or evidence of in- 
debtedness, exists; that when said consideration is paid, all claims of 
this creditor against the above named debtor will have been satisfied in 
full; and that no person, firm, or corporation, other than the under- 
signed, is the owner of any interest in said indebtedness.’’ 


The same was not employed in this instance, but instead the above 
quoted letter of: November 26, 1933, was prepared by the agent and signed 
by the plaintiff. Such letter carefully omits the clear statement as to 
remission of any remainder of indebtedness. The letter on its face 
contains some contradictions in that it purposes to surrender the 
‘*$2100.00 note’’ which is some indication that plaintiff and the parties. 
preparing the letter had in mind the intention on the part of plaintiff 
to surrender only the $2,100 portion of his note which would: be paid 
from the loan. There is no evidence in this record disclosing that de- 
fendants were in a strained financial condition or that the bank required, 
expected, or desired that any of defendants’ obligation be scaled down, 
reduced or compromised. We do not understand that the law requires 
that it do so or that it is prohibited from loaning funds unless that 
is done, 

We think the general verdict in that regard sufficiently supported 
by the evidence as a whole. 


Accommodation Maker of Note Entitled to Discharge 
on Obligation Upon Discharge of Principal 
Maker 


Peoples Nat. Bank of Ellwood City v. Weingartner, Superior Court of 
Pennsylvania, 33 Atl. Rep. (2d) 469 


Where payee knows that one maker of certain notes is an acecom- 
modation maker, and payee takes an assignment of mortgage from 
the principal maker and satisfies the notes out of the proceeds of 
said mortgage by agreement with the principal maker, and later 
obtains judgments against both makers, the accommodation maker 
can compel the opening of said judgment against him. The position 
of the accommodation maker, known to the bank, is not changed from 
one of surety to that of responsibility for the payment of the assigned 
mortgage. The discharge of one debtor, discharges the other, as the 
notes themselves are extinguished. 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition ) 8 52. 
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One H. A. Weingartner, brother of the defendant in the instant | 
«ase, sold a farm to one Winkler and received back from Winkler 
a purchase money mortgage for $5,500. Later H. A. Weingartner 
borrowed $3,100 from plaintiff bank. The said $3,100 loan was repre- 
sented ‘by two separate judgment notes, one of $1,600, and another 
of $1,500. Both notes were signed by J. G. Weingartner, the defend- 
ant, as accommodation maker, and were payable 90 days from date. 
Subsequent to said loans, H. A. Weingartner sold and assigned the 
Winkler mortgage to the plaintiff bank at a discount of $1,000 for 
an agreed consideration of $4,500. From the proceeds of this transac- 
tion the plaintiff bank by agreement with H. A. Weingartner paid a 
prior judgment against H. A. Weingartner and satisfied the two 
notes of $1,500 and $1,600, paying the balance of $200 to H. A. Wein- 
gartner. Thereafter upon making demand for the return of the two 
notes, Weingartner was informed by plaintiff bank that the bank 
intended to hold the notes until the Winkler mortgage was paid. 
H. A. Weingartner at this time was unaware of the fact that the 
plaintiff bank had entered judgments against both brothers. Plain- 
tiff bank did not satisfy the judgments on the notes and continued 
to refuse to do so on the ground that they remained the valid obliga. 
tions of the defendants as collateral security for the payment of the 
Winkler mortgage. The defendant was not consulted nor did he agree 
to any change of his liability on the two notes, from one of surety for 
the payment of the $3,100 to that of a much greater responsibility for 
the payment of the obligation of the Winkler mortgage of $5,500. 

Defendant thereupon brought this action to open the confessed 
judgment obtained by the plaintiff bank against him. The lower 
court found for the defendant and ordered opening of the confessed 
judgments, from which order the plaintiff bank appealed. On appeal 
the court affarmed the decision of the lower court. It was held that 
upon satisfaction of the notes from the proceeds of the Winkler 
mortgage, the judgments were also extinguished as valid obligations 
and there would have been no amicable revivals of them as con- 
tended by the plaintiff bank. The agreement between plaintiff bank 
and H, A. Weingartner, by which plaintiff bank took an assignment 
of the mortgage, and paid itself from the proceeds for the two notes, 
was an accord and satisfaction. The plaintiff bank knew that J. G. 
Weingartner was an accommodation maker and therefore as to the 
bank was a surety and not a principal debtor. The discharge of 
H. A. Weingartner as a debtor by accord and satisfaction, also dis- 
charged J. G. Weingartner since the obligations themselves were 
extinguished. 


Proceeding by the Peoples National Bank of Ellwood City against 
H. A, Weingartner and J. G. Weingartner, wherein J. G. Weingartner 
filed petition to open confessed judgment as to him. From orders open- 
ing confessed judgments, the Peoples National Bank of Ellwood City 
appeals. 

Affirmed. 

Randall B. Luke and Allen D. Keller, both of Ellwood City, for 

appellant. 
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James A. Chambers and Alvah M. Shumaker, both of New Castle, 
for appellees. 


HIRT, J.—These appeals are from orders opening two confessed 
judgments as to the defendant J. G. Weingartner. From a review of 
the record, bearing in mind that the proceeding is equitable (Kweller v. 
Becker, 338 Pa. 169, 12 A. 2d 567), it not only appears that the orders 
were proper but that refusal to open would have been an abuse of discre- 
tion under’ the circumstances. Cronauer v. Bayer, 140 Pa. Super. 
91, 13 A. 2d 75. 

On January 7, 1927, H. A. Weingartner borrowed $1,600 from appel- 
lant bank wholly for his own use. As security for the loan he gave his 
judgment note to the bank for that amount in which J. G. Weingartner 
joined as accommodation maker. A second note was given to the bank 
by defendants under identical cireumstances to secure a loan of $1,500 to 
H. A, Weingartner on January 27, 1927. Each note was payable 90 
days from date. The bank entered judgments by confession on the two 
notes against both defendants on February 1, 1929. There was a prior 
judgment of record for $1,100 in favor of one Dallas Houk against 
H. A. Weingartner alone. 

In 1926 H. A. Weingartner had sold his farm to one Winkler and 
received back from him a purchase money mortgage for $5,500 which, 
when recorded, was second in lien to a mortgage of $4,500 held by a 
Cleveland bank. On September 30, 1927, he sold and assigned the Winkler 
mortgage to appellant bank at a discount of $1,000, for an agreed consid- 
eration of $4,500. His purpose in selling the mortgage was to discharge 
his obligations to Houk and to the bank. Out of the proceeds of this 
transaction the bank paid the Houk judgment in full; it satisfied the 
two notes of defendants of $1,500 and $1,600 on its books and paid the 
remaining purchase money, amounting to about $200, to H. A. Wein- 
gartner. He understood that both notes were to be paid from the 
proceeds of sale of the mortgage and there is no evidence of any agree- 
ment with him that the judgments should remain unsatisfied for any 
purpose. Some time after the sale of the mortgage and the distribution 
of the proceeds, when he demanded a return of his notes (he did not 
know that judgments had been entered), an officer of the bank informed 
him of the intention of the bank to hold them ‘‘until the mortgage was 
paid.’’ The bank did not satisfy the judgments and continued to refuse 
to do so on the ground that they remained the valid obligations of the 
defendants as collateral security for the payment of the Winkler mort- 
gage. It is not contended that J. G. Weingartner agreed to this unusual 
procedure in changing his obligation as surety for the payment of his 
brother’s obligations amounting to $3,100 to the much greater respon- 
sibility for the payment of the obligation of a stranger for $5,500 on a 
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second mortgage. His testimony is that he was not consulted in the 
matter and although he was told of the bank’s purchase of the Winkler’ 
mortgage, he did not know until five years later that the bank continued 
to hold the judgments as security for the payment of that mortgage. 

There is equivocal language on behalf of the bank as to the applica- 
tion of the proceeds of the purchase price of the Winkler mortgage to 
the payment of the Weingartner notes. In its answer the bank ‘‘admits 
that certain credit was set up to the said H. A. Weingartner’’ in the 
amount of the two notes. The assistant cashier of the bank who handled 
both transactions testified: ‘‘We paid those notes, took them off our 
books’’ but added ‘‘not paid them, but took them off our records, held 
them as collateral.’’ But no matter what construction the bank now 
attempts to put on the transaction it is certain from the admitted 
application of the purchase money of the Winkler mortgage, that these 
notes in effect were paid in full on September 30, 1927. 

The bank seeks to avoid the legal effect of this conclusion by the 
admitted fact that J. G.. Weingartner joined in amicable revivals of 
both judgments in February 1932 and again in January 1937. He 
testified that on the occasion of the first revival an officer of the bank 


first informed him that the notes were held as collateral to the mortgage 
and threatened to ‘‘send the sheriff on [him]’’ if he didn’t consent to 
the revivals. He said that he then signed because he ‘‘didn’t know any 


better.’’? In our view even if J. G. Weingartner joined in the revivals 
with full knowledge of the facts there can be no recovery against him. 
The agreement between H. A. Weingartner and the bank under which 
the bank took an assignment of the Winkler mortgage and satisfied the 
two notes on its books, was an accord and satisfaction of them. Spencer v. 
Spencer, 253 Pa. 315, 98 A. 571. It is unimportant that J. G. Wein- 
gartner was not a party to the accord. The general rule is that the 
discharge of one debtor by accord and satisfaction, discharges the other, 
since the obligation itself is extinguished. 53 A. L. R. 1469. The rule 
is peculiarly applicable in this case for the bank knew that J. G. Wein- 
gartner was an accommodation maker. As to the bank he was a surety 
(First National Bank v. Stolar, 130 Pa. Super. 480, 197 A. 499) and 
not a principal debtor. Peoples Nat. Bank v. Bartel, 128 Pa. Super. 
128, 193 A. 59. 

Upon satisfaction of the notes from the proceeds of the Winkler 
mortgage the judgments were also extinguished as valid obligations and 
the amicable revivals did not breathe life into them. ‘‘The revival of a 
judgment by regular proceedings reinvests it with all the effect and 
conditions which originally belonged to it,’? Second Nat. Bank v. Faber, 
332 Pa. 124, 2 A. 2d 747, 749, but no more, 34 C. J. § 1056; a nullity 
revived is still a nullity. The delay in attacking the judgment, there- 
fore, whatever the reason, is of no moment, for laches does not estop 
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from attaching an invalid judgment entered against him (Haverford 
Twp. S. D. v. Herzog, 314 Pa. 161, 171 A. 455) nor a judgment which 
has been discharged in fact by accord and satisfaction. 

The bank could have successfully attacked the orders opening the 
judgments only by proof of a novation under the terms of which the 
notes and the judgments entered upon them were to continue in force 
for another purpose in consideration of the extinguishment of the orig- 
inal obligations. But the elements of a novation are essentially the same 
as in an original transaction and include a meeting of the minds of all 
parties as to the substitution of the new undertaking for the old. Wheat- 
iand Tube Co. v. McDowell & Co., 317 Pa. 295, 176 A. 217. The burden 
of proof to establish a novation showing a special agreement extinguish- 
ing the original obligations by a new promise was on the bank. 
Peoples Nat. Bank v. Bartel, supra. There is not a word of testimony 
that J. G. Weingartner was ever consulted in the matter, and for the 
reasons above stated his joining in amicable revivals of the judgment do 
not now estop him from defending on the ground of accord and satis- 
faction, and there is no evidence of a new agreement imposing liability 
on him under a novation. 


Mere Suspicion Insufficient to Infer Bad Faith by 
Indorsee Purchaser of Note Before Maturity 


Tennessee Valley Bank v. Williams, Supreme Court of Alabama, 14 
So. Rep. (2d) 368 


In order to constitute notice of an infirmity in a negotiable instru- 
ment, the indorsee must have knowledge of such facts that his action 
in taking the instrument amounted to bad faith. Bad faith in the 
purchase, or such gross negligence as is evidence of bad faith, must 
be shown. 

In this case plaintiff bank, which was called upon to come to 
rescue a bank in difficulties, purchased certain assets of said distressed 
bank. Among the assets purchased was a note payable to said bank 
and executed by the defendant, a stockholder of the distressed bank. 
Plaintiff bank paid the full face value, with interest, of defendant’s 
note. At the time of the purchase by plaintiff bank there was no fact 
brought to the knowledge of the plaintiff indicating any fraudulent 
representation as to the defendant’s note, or that would cast any 
suspicion upon it. The only evidence, concerning bad faith in pur- 
chase of the note by plaintiff, presented by the defendant in a prior 
suit seeking concellation of the note was the alleged statement of an 
officer of the plaintiff bank that he was afraid of the note from the 
beginning. Defendant charged plaintiff bank with knowledge of 


NOTE—For similar decisions see B.L..J. Digest (Fifth Edition) § 631. 
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misrepresentations made to defendant by the president of the pa 
bank, payee of the note. 

It was held that the evidence was insufficient to establish ennent- 
edge of fraud practiced by plaintiff bank in the procurement and 
execution of the note by the defendant and that there was no evidence 
from which a jury could reasonably infer bad faith in the purchase 
of the note. Circumstances which merely assured suspicion or con- 
jecture were not sufficient to justify an inference of bad faith. 


Action on promissory note by the Tennessee Valley Bank against 
O. H. Williams. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. 

S. A. Lynne, of Decatur, for appellant. 

A. E. Hawkins, and Scott & Dawson, all of Fort Payne, and 
Brown & Conway, of Albertville, for appellee. 


GARDNER, C. J.—The suit is on a negotiable promissory note by 
an indorsee against the maker. The meritorious question in the case is 
whether the plaintiff is a holder in due course. Undisputedly the note 
was signed by the defendant, negotiated and indorsed by the payee 
before maturity upon payment of the full face value with interest to 
date of indorsement. The defense is rested upon the theory of misrepre- 
sentations made to him by the president of the payee bank, and defend- 
ant’s proof suffices to establish such fraud as to constitute a defense as 
between the payee and the maker. But the note being negotiated for 
value before maturity, the burden was on the defendant to prove notice 
of the fraud, ‘‘Every holder is deemed prima facie to be a holder in 
due course.’’ Title 39, § 61, Code of 1940. Reliance Equipment Co. v. 
Sherman, 216 Ala. 214, 112 So. 822. Upon conclusion of the evidence 
the plaintiff requested the affirmative charge, which was refused, and 
this presents the pivotal question in the case. 

In keeping with the provisions of our statute, Title 39, § 58, Code of 
1940, our authorities are to the effect that to constitute notice of an 
infirmity in a negotiable instrument, the indorsee must have knowledge 
ef such facts that his action in taking the instrument amounted to bad 
faith. Bad faith in the purchase, or such gross negligence as is evidence 
of bad faith, must be shown. Snell National Bank v. Janney, 219 Ala. 
396, 122 So. 362. And in Sample v. Tennessee Valley Bank, 200 Ala. 
578, 76 So. 936, 937, is the expression, ‘‘ Nothing short of bad faith would 
have destroyed plaintiff’s standing as a bona fide purchaser.’’ 

And our decisions are in harmony with the current of authority else- 
where that cireumstances which might merely arouse suspicion are not 
enough to justify an inference of bad faith. Spires v. Jones, 212 Ala. 
117, 101 So. 753; Spence v. Mobile & Montgomery Ry. Co., 79 Ala. 576. 
And as observed by the Iowa court in Hess v. Iowa Bankers’ Mortgage 
Co., 198 Iowa 1365, 201 N. W. 91, 92: 
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‘‘The cases are uniform in their holding that mere negligence, 
knowledge of suspicious facts and circumstances, or failure to inquire 
into the consideration is insufficient to charge a holder of negotiable 
paper with bad faith in its procurement. . . . If, however, the holder 
had actual knowledge of suspicious circumstances, coupled with the 
means of readily informing himself of the facts, and he willfully abstains 
from making inquiries, his intentional ignorance may amount to bad 
faith. . . . Actual knowledge of just what facts and circumstances will 
render the purchase of a negotiable instrument an act of bad faith is 
difficult of precise designation. The term ‘bad faith,’ as used in the 
statute, is the direct opposite to ‘good faith,’ and means actual knowl- 
edge of such facts and circumstances as would charge a reasonably 
prudent business man with bad faith and dishonest motives in purchas- 
ing the paper.’’ 


Like thought is expressed by the United States Supreme Court in 
King v. Doane, 139 U. 8. 166, 11 S. Ct. 465, 467, 35 L. Ed. 84, where 
the court observed that it must be proved ‘‘that he purchased with actual 
notice of defect in the title, or in bad faith, implying guilty knowledge 
or willful ignorance.’’ And in Drew v. Wheelihan, 75 Minn. 68, 77 N. W. 
558, 559, it is stated that ‘‘the rule may be said to resolve itself into a 
question of honesty or dishonesty, for guilty knowledge and willful 
ignorance alike invoke the result of bad faith.’’ Like expressions are 
to be found in Forbes v. First National Bank, 21 Okl. 206, 95 P. 785. 
See also Gigoux v. Moore, 105 Kan. 361, 184 P. 637, and Goodman v. 
Simonds, 20 How. 343, 61 U. S. 343, 15 L. Ed. 934; Vol. II Joyce’s 
Defenses to Commercial Paper, § 694. 

In view of the legal principles above stated, the instant case reduces 
itself to the simple inquiry as to whether or not the officers of plaintiff 
bank had knowledge of such facts or circumstances as made the purchase 
of this note an act of bad faith. If no such reasonable inference could 
be drawn from the evidence, the affirmative charge was due to be given 
the plaintiff as requested. Reliance Equipment Co. v. Sherman, supra; 
Forbes v. First National Bank, supra. 

A brief reference to the facts is necessary. One Irvin was the presi- 
dent of the First National Bank of Albertville on the 12th of June, 1937, 
when he procured the execution of this note by the defendant, a stock- 
holder in the bank, payable to said bank, negotiable in character, and 
due December 12, 1937. As we have previously indicated, the defendant 
signed the note, induced by the fraudulent representations of the said 
Irvin. The note was entirely regular upon its face, and was placed 
among the assets of the bank. The First National Bank of Albertville 
became embarrassed, largely due to the defalcation of one Smith, its 
vice-president and cashier. Some of the unfortunate history of this bank 
is disclosed in the case of Waldrop v. Martin, 237 Ala. 556, 188 So. 59. 
But nothing there decided is of interest here. 
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The deposits of the bank were insured by the Federal Deposit Insur- 
ance Company, and one of the representatives of this corporation, to- 
gether with the Chief National Bank Examiner for the Comptroller’s 
office, on August 10th, 1937, called Cottingham, the president of the 
Tennessee Valley Bank, informing him that there was some trouble at 
this bank at. Albertville, and inquiring whether or not the Tennessee 
Valley Bank would be interested in purchasing the assets and assuming 
the depositors’ liability. The defaleation amounted to some $90,000. 
Cottingham agreed to consider the matter. Later they called again. In 
the meanwhile, Smith had been placed under arrest, and newspaper 
publicity was being given to the defalcation, all of which resulted in a 
hurried agreement that the Tennessee Valley Bank would take over 
such assets as were acceptable and the Federal Deposit Insurance Com- 
pany would advance the remainder of cash necessary to keep the bank in 
a going condition, protect the depositors, and prevent any run on the 
bank. Accordingly, Cottingham, the president, Adams, the vice-presi- 
dent, of the Tennessee Valley Bank, remained with others (among them 
directors who passed approving resolution) at the First National Bank 
of: Albertville during the night of August 11th, taking over acceptable 
assets to the amount of $260,000, with $140,000 being advanced by the 
Federal Deposit Insurance Company. Among the assets taken over was 
this note. 

As has been observed, they paid for this note its full face value with 
interest. The evidence is without dispute nothing was heard or said 
which in any manner would cause anyone to question the validity of this 
note. Defendant, whose financial statement was on file, was considered 
entirely responsible from a financial standpoint for the amount of this 
note. Counsel for defendant lay some stress upon the fact that these 
transactions occurred during the night but the evidence is without dis- 
pute there was nothing unusual in this, especially when one bank is 
taking over the assets of another in order to prevent a run. Indeed, the 
courts might take judicial knowledge of the fact there could be no sus- 
picion attached upon this ground. 

It appears that Irvin, the president of the Albertville ‘bank, was sick 
and had not been at the bank for some weeks. Counsel lay some stress 
upon the fact that the officials of the Tennessee Valley Bank made no 
effort to communicate with Irvin by the telephone which was nearby. 
But there was no occasion for any such communication. There was no 
fact brought to the knowledge of plaintiff bank indicating any fraudu- 
lent representation as to this note or that would cast any suspicion upon 
it. There it was in the bank among its assets, entirely regular upon its 
face. Plaintiff bank was under no legal obligation, therefore, to make 
inquiry of the maker. Wildsmith v. Tracy, 80 Ala. 258. Indeed, the 
record clearly indicates that at the time of the purchase of this note by 
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the plaintiff bank, the defendant himself was unaware that he had been 
made the victim of any fraudulent representations. As was well ob- 
served by this Court in Bank of East Chattanooga v. Clayton, 206 Ala. 
518, 90 So. 899: ‘‘To require an indorsee of negotiable paper to investi- 
gate such matters of: bad faith would be to repudiate a basic principle 
of the law merchant, and to render futile its primary purpose, viz., to 
facilitate the use of instruments of credit in the business of the 
eountry.’’ Smith, the vice-president and cashier, was present and made 
full admission of his defaleation. He admitted that some four of the 
notes that were in the bank were what are called ‘‘dummy notes,’’ which 
are different from forged notes. But the testimony shows that Smith 
was making a clean breast of the entire matter, and in any event, there 
was no question as to the genuineness of the note here sued upon. 

Cottingham’s testimony also clearly demonstrates that inquiry as to 
the maker of each note purchased was a practical impossibility under 
the circumstances, and indeed, as we have just observed, the law placed 
no such burden upon the purchasing bank. It is clear enough, therefore, 
thus far all the proof tends to show a transaction in entire good faith 
with no element of fraud, or even any suspicious circumstances. It was 
simply a business transaction into which the Tennessee Valley Bank 
had been invited by the agents of the Federal Government in order to 
meet an embarrassing situation in banking circles. 

It appears that sometime afterwards—the exact date not being shown 
—this defendant instituted some character of suit in the equity court 
to which the plaintiff bank was made a party, seeking, as we understand 
it, a cancellation of this note. Defendant offered as a witness one Dal- 
rimple, who testified that in July, 1938, nearly a year after the purchase 
of this note by the plaintiff bank, and when testimony was being taken 
in the equity case, he heard Cottingham, on the streets of Guntersville in 
conversation with some gentleman, unknown to the witness, make the 
following remark: ‘‘I was a little afraid of that Williams note from the 
beginning.’’ Cottingham, of course, denied any such statement. But 
upon the question of the affirmative charge, the testimony of Dalrimple 
is taken for full face value. So accepted, we do not consider that it 
sufficed for the submission of the question of bad faith for the jury’s 
consideration. What could be the meaning of any such expression is a 
matter of much doubt. Did it mean that he questioned the reliability or 
responsibility of the maker; or that he considered him of a litigous dis- 
position ; or that he might try to evade and avoid payment; or that he 
might make a shift of his property to avoid collection? The statement 
showed, at most, a mere suspicion of this note, and it is held by all the 
authorities that a mere suspicion of infirmity in a negotiable instrument 
does not suffice to establish bad faith. To be effective, there must be a 
knowledge of suspicious circumstances so strong and obvious that to 
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remain: passive and ignore them would amount to willful iguonertan, ' and 
of consequence, a participation in the fraud. 

Applying the principle of the law here controlling, we are persuaded 
the proof wholly insufficient from which the jury could reasonably infer 
any bad faith in the purchase of this negotiable instrument, and that 
any other conclusion would rest upon a mere conjecture or speculation, 
which, as often here declared, is an insufficient basis for the foundation 
of a verdict. Southern Ry Co. v. Miller, 226 Ala. 366, 147 So. 149; 
Georgia Power Co. v. Edmunds, 233 Ala. 273, 171 So. 256. 

There being no evidence from which a reasonable inference of bad 
faith could be drawn, the plaintiff was entitled to the affirmative charge 
as duly requested, and its refusal was error to reverse. Reliance Equip- 
ment Co, v. Sherman, supra; Forbes v. First National Bank, supra. 
For the error indicated let the judgment stand reversed. 


Funds in Bank Deposit Not Impressed with Trust 
in Favor of United States 


Barrs et al. v. Barrs Rent-A-Car Co., Court of Appeals of Ohio, 50 N E. 


Rep, (2d) 388 


In following trust funds which are mingled by the trustee with 
his own and money from other sources and then indiscriminately used 
by trustee in his current transaction, the whole fund being augmented 
and depleted ‘by further deposits and drafts, some of the additions 
being trust money, and where the amount of the general balance has 
fluctuated and often fallen below the total deposit of trust funds, only 
so much of the balance in hand at the end can be deemed identified 
and impressed with the trust as shall equal the lowest cash balance 
in hand with the trustee while the transactions were current. 

An employer owed the United States Government the sum of 
$45.82 which amount it had withheld from employee’s salaries to pay 
social security taxes at the time of the appointment of a receiver for 
employer. Employer had a checking account with a bank from 
which all its employees were at all times paid by checks drawn thereon. 
At the time of the appointment of the receiver there remained a 
balance in said bank to the credit of the employer. Plaintiff, a 
judgment creditor of the employer, attached employer’s bank account 
for an unsatisfied judgment. The question involved in the instant 
case was whether the balance in the bank allegedly held for payment 
of taxes and the fact that all employees were “paid from said account, 
was sufficient to prove the creation of a trust fund and to trace it to 
the existing balance. 

It was held that in the absence of evidence that there was orig- 


NOTE—For similar decisions see B. & J. Digest (Fifth Edition) § 390. yal 7 
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inally a balance left after payment of wage checks, or that any balance 
continued thereafter until receiver was appointed, the facts as alleged 
were insufficient to trace fund in favor of United States into balance 
of deposit. The plaintiff had a valid lien on the fund on deposit in 
the bank and the United States had no equitable title, lien or pro- 
prietary title thereto. 


Action between one Barrs, Jr., and others and Barrs Rent-A-Car 
Company, wherein the question presented was whether certain money in 
deposit with the Southern Ohio Savings Bank & Trust Company con- 
stituted trust funds for the benefit of the United States. From an 
adverse judgment the Reznor-Floyd Company appeals. 

Judgment reversed and cause remanded for further proceedings. 

Wn. R. Collins, of Cincinnati, for appellant, Reznor-Floyd Company. 

David L, Shannon, of Cincinnati, for appellees. 


MATTHEWS, P. J.—While there is no direct statement by counsel 
for appellant that he agreed to the statement that Barrs Rent-A-Car 
Company owed the United States $45.82, which it had withheld from 
its employees’ salaries to pay their ‘‘old age pension’’ tax under the 
Social Security Act, 42 U.S. C. A. § 301 et seq., it is clear that there was 
no controversy on the subject and the court was permitted to decide on 
that assumption without protest. The court was also permitted, without 
protest, to decide on the assumption that the salaries were paid entirely 
by checks upon Southern Ohio Savings Bank & Trust Company, in which 
bank the fund over which the controversy exists was deposited. It is 
too late to protest against the assumption. 

By Section 807 (c) of the Social Security Act, Section 607 of the 
Revenue Act of 1934, 26 U.S. C. A. Int. Rev. Code § 3661, and Article 
204 of Regulation 91 promulgated by the Commissioner of Internal 
Revenue, the amount so withheld by the employer is stamped as a trust 
fund which belongs to the United States. 

The only question here is whether the fact that this balance remained 
in the bank to the credit of the employer at the time of the appointment 
of the receiver, and the further fact that all employees were at all 
times paid by checks on that bank account and no other, are sufficient 
to prove the creation of a trust fund and to trace it into the existing 
balance. 

The claim of the United States is for taxes for the first and last 
quarters of 1940. The receiver was appointed on April 4, 1941. There 
is no proof that there was a balance in this account at any time prior 
to April 2, 1941, equal to the amount of this tax claim or that there 
had been a continuous balance of any amount therein from the time of 
the deduction to the time of the appointment of the receiver. 

Of course, if the United States was the equitable owner of this bank 
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account, it would not be subject to the debts of the legal owner. There 
would be no beneficial right to subject to his debts. 
Now, is the proof sufficient to show the creation of and continued 
existence of a trust fund within the rule laid down by the authorities? 
In 26 R. C. L. 1357, Section 220, it is said: 


‘‘Tf money which was held in trust or in a fiduciary capacity is 
deposited in bank to the personal account of the trustee or holder along 
with and mingled with money of his own in a single account, and after- 
wards the depositor depletes the amount credited to him by checks 
drawn generally, it is now presumed that he drew first and so long as a 
balance remains equal to the sum held in trust, only his own money, and 
left the trust funds untouched, because every man, until the contrary is 
proved, is deemed to have acted honestly and to have done right rather 
than wrong.’’ 


And, at page 1358, Section 221: ‘‘In following trust funds which 
were mingled by the trustee with his own and money from other sources, 
and then indiscriminately used in his current transactions, the whole 
fund being augmented and depleted by further deposits and drafts, 
some of the additions being trust money, and where the amount of the 
general balance has fluctuated and often fallen below the total deposits 
of trust funds, only so much of the balance in hand at the end can be 
deemed identified and impressed with the trust as shall equal the lowest 
cash balance in hand with the trustee while the transactions were 
current... .”’ : 

The text just quoted is supported by and is a summary of the 
authorities. 

By applying this rule to the evidence in this record, it is clear that 
it falls far short of proof of a trust fund. The necessary proof that 
there was originally a balance left after payment of the checks for 
wages, or that any balance continued thereafter until the receiver was 
appointed, is not found in the record. 

We are, therefore, of the opinion that the United States has failed 
to prove ownership of the equitable title to this bank account. 

It is also claimed that the United States is given a lien to secure the 
payment of all taxes including this tax on employees under the Social 
Security Act. We are cited to Section 3186, U. S. Revised Statutes, 
26 U.S. C. A. Int. Rev. Code, § 3670. But, it is provided by 26 U.S. C. A. 
Int. Rev. Code, § 3672. that: ‘‘Such lien shall not be valid as against any 
... judgment creditor until notice thereof has been filed by the collector,’’ 
either in accordance with the state law, or, if the state law makes no 
provision for filing, then in the office of the clerk of the United States 
District Court for the judicial district in which the property subject 
to the lien is situated. 

There is no proof of the filing of notice anywhere, and that omission 
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is fatal to the existence of a lien. In 30 American Jurisprudence 149, 
it is said: ‘‘Where a mortgage or other lien attached to property of the 
taxpayer before the filing of notice of a federal tax lien, and the mort- 
gagee or other lienholder was within the class intended to be protected 
by the foregoing provision, such mortgagee or other lienholder has been 
held entitled to priority over the tax lien.’’ See, also, In re Rosenbergs’ 
Will, 269 N. Y. 247, 199 N. E. 206, 105 A. L. R. 1238, and annotation. 

The appellant secured a judgment, caused execution to issue, which 
was returned unsatisfied and then sequestered this bank account before 
the appointment of: the receiver herein. 

By Section 11772, General Code, it is provided the funds sequestered 
by a proceeding in aid of execution, as in this case ‘‘shall be bound, and 
he or it, as the case may be, thereby made liable to the judgment creditor, 
therefor.’’ 

By the service of notice upon the garnishee a lien is acquired from 
the date of the notice. Good v. Crist, 23 Ohio App. 484, 156 N. E. 146. 

We are of the opinion that the appellant has a lien upon the fund 
with the Southern Ohio Savings Bank & Trust Company; and that the 
United States has no equitable title, lien or other proprietary title 
thereto, and the trial court erred in so holding. 


Agreement Between Immediate Parties to a Note 
Valid Defense in Suit on the Note 


Temple v. Davison Chemical Corporation, Court of Appeals of Georgia, 
26 S. E. Rep. (2d) 378 


An agreement between the immediate parties of a note that note 
was not to bind the maker unless maker was allowed to handle and 
collect all of certain notes executed by maker’s customers and payable 
to holder of note, in payment for holder’s fertilizer sold to customers, 
and where subsequently thereto the holder without maker’s consent 
took the customers’ notes from the maker, was a valid defense to 
holder’s suit on the note, since the note in suit was only a guaranty 
of customers’ indebtedness to the holder. 

Defendant entered into an agreement with plaintiff’s agent to 
handle fertilizer for the plaintiff, and defendant in turn executed a 
promissory note for the amount of fertilizer products he received 
to be sold. The note was not to bind the defendant unless defendant 
was allowed to handle and collect all notes executed by defendant’s 
customers and payable to the plaintiff in payment for plaintiff’s fer- 
tilizer sold to the customers. Later plaintiff’s agent without defend- 





NOTE—For similar decisions see B. L.J. Digest (Fifth Edition) §8§ 627-660. 
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ant’s consent took customers’ notes from the defendant and turned 
them over to an attorney for collection. Plaintiff did not collect on 
all of customers’ notes. Plaintiff thereupon brought suit against 
defendant for balance allegedly due on the defendant’s note. Defend- 
ant admitted execution of note and that plaintiff was the legal holder 
thereof and entitled to sue on it, but contended in defense that the 
agreement as to the handling of the customers’ notes formed the 
consideration for defendant’s signing the note and the taking of the 
customers’ notes from the defendant was a failure of consideration 
of the guaranty, and the defendant was entitled to credit on the note 
sued on for the amounts of the customers’ notes taken out of defend- 
ant’s hands. It was held that the defendant’s answer contained a 
valid defense to the plaintiff’s action on the note. 


Action by the Davison Chemical Corporation against P. D. Temple 
to recover a balance alleged to be due on a promissory note, with interest 
and attorney’s fees. Judgment for plaintiff, and defendant brings error. 

Reversed. 

Davison Chemical Corporation sued P. D. Temple on a promissory 
note for a balance of principal alleged to be due thereon, with interest 
and attorney’s fees. The defendant in his answer admitted that he 
executed the note and that the plaintiff was the legal holder and entitled 
to sue on it and alleged that the admission was made for the purpose 
of obtaining the right to open and conclude the argument. The answer 
further alleged: that the defendant made an agreement with plaintiff’s 
general manager to handle fertilizer for the plaintiff in 1941 and to 
execute his note for the amount of fertilizer products he received to be 
sold; that he would take customers’ notes payable to the plaintiff, but 
that they were to remain in his hands and be handled by him and collected 
by him and when collected would be credited on the note; that it was 
agreed that the note sued on was not to be binding until and unless 
defendant would be allowed to handle all of his customers’ notes; that 
the note was not to become operative as a presently binding contract 
unless defendant was permitted to handle and collect all of the customers’ 
notes; that in violation of the agreement plaintiff’s general manager 
took all of the customers’ notes from defendant on February 20, 1942, 
against defendant’s protest, and without his consent and turned them 
over to an attorney; that defendant collected a large number of the 
notes up to February 20, 1942; that all of the notes taken from him were 
collectible, except two or three, and that the failure to collect them was 
due to the negligence of the general manager, and that by reason of its 
~ failure to collect the notes defendant has lost credit on the note he gave, 
to his damage; that Comer C. Echols offered to pay plaintiff’s attorney 
his note for $297.86 provided he could purchase fertilizer for 1942 on 
credit, but that plaintiff sold Echols fertilizer for 1942 for cash and 
did not collect the note; that A. O. Phillips owed the plaintiff a note for 
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$222.65, and defendant had made arrangements with him to pay it but 
the general manager took the note from the defendant and sued Phillips, 
making him mad, and Phillips refused to pay, and that the matter was 
handled without any tact, and harshly, and the collection of the note 
was defeated by the negligence of the general manager ; that a list of notes 
given in the answer were collectible and would have been collected had 
not the plaintiff taken them from the defendant in violation of the 
agreement. By amendment to the answer it was alleged that the agree- 
ment as to the handling of the notes formed the consideration for defend- 
ant’s signing the notes and the taking of the notes from defendant was 
a failure of consideration of the guaranty and the defendant was entitled 
to credit on the note sued for the amounts of the customers’ notes taken 
out of his hands. The court sustained a general demurrer to the answer 
and the defendant excepted to the final judgment and the ruling on the 
demurrer to the answer. 

R. Howard Gordon, of Danielsville, and Rupert A. Brown, of Athens, 
for plaintiff in error. 

Joe K. Telford, of Gainesville, and J. D. Tindall, of Atlanta, for 
defendant in error. 


PER CURIAM.—The defendant admits that he executed the note, 


that the plaintiff is the legal holder thereof, entitled to sue thereon, but 
that the defendant is not liable by reason of certain defenses alleged in 
his plea and answer. The allegations of the defendant in his plea and 
answer that by reason of an alleged agreement between him and the 
plaintiff the note was executed in the amount of the price of the fer- 
tilizer and products which he received from the plaintiff to be sold by 
him but that these notes would remain in the defendant’s hands and be 
handled and collected by him and the proceeds credited on the note sued 
on, and that if the defendant be not allowed to handle the customers’ 
notes as agreed, the note sued on would not become operative as a pres- 
ently binding contract, and that the plaintiff, without the defendant’s 
consent, took from the defendant these customers’ notes, are insufficient 
to show that the note sued on was conditionally delivered to the plaintiff 
and was not an-unconditional obligation to pay, and that the plaintiff 
would not be entitled to sue thereon. This agreement can not be engrafted 
on, or read into, the note. The note is an unconditional obligation of the 
defendant to pay the plaintiff the amount of the fertilizers which the 
defendant had handled and sold for the plaintiff to the various customers. 
The alleged agreement urged by the defendant as a defense to the note 
is a part of the entire agreement. By its terms the defendant is placed 
in the advantageous situation where he himself can collect from the 
customers the amounts due on their notes, and apply such proceeds on 
the note sued on which is only a guaranty by the defendant of the 
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indebtedness of the various customers to whom he had sold fertilizers 
for the plaintiff. If the plaintiff took from the defendant these cus- 
tomers’ notes without the defendant’s consent it violated this contract 
te the defendant’s damage in whatever amount may be shown by proof. 
The defendant’s plea in setting up a violation by the plaintiff of this 
contract is in the nature of a counter suit for damages for a breach of 
the contract. 

The plea and answer of the defendant contained a valid defense to 
the note sued on. The court therefore erred in sustaining the plaintiff’s 
general demurrer to the defendant’s plea and answer and in rendering 
judgment for the plaintiff in the amount of the note sued on. 


Definition of “Banking Business” Within Provision 
of Revenue Act 


Rosenblum v, Anglim, U. S. Circuit Court of Appeals, Ninth Circuit, 
135 Fed. Rep. (2d) 512 


Although the business of receiving deposits is a branch of the 
‘*banking business’’ and a person carrying on the business of receiv- 
ing deposits is carrying on a banking business, nevertheless a person 
engaged in the business of importing and exporting and who agrees 
to and does receive deposits from one individual is not carrying on 
a business of receiving deposits or a ‘“banking business.”’ 

In this case one Hecht was engaged in the business of importing 
and exporting. He had no license to do a ‘‘banking business’’ and 
did not hold himself out to the public as a banker. He did however 
accept deposits made by a nonresident alien. It was held that he 
was not carrying on a ‘‘banking business”’ within the provision of the 
Revenue Act exempting from estate tax moneys deposited with any 
person carrying on a ‘‘banking business’’ by nonresident alien not 
engaged in business in the United States at the time of his death. 


Action by Samuel Rosenblum, as administrator of the estate of Max 
Rosenblum, deceased, against Clifford C. Anglim, Collector of Internal 
Revenue, to recover estate taxes paid under protest. From a judgment 
for defendant, 43 F. Supp. 889, plaintiff appeals. Affirmed. 

Samuel M. Samter and Richard 8S. Goldman, both of San Francisco, 
Cal., for appellant. 

Samuel O. Clark, Jr., Asst. Atty. Gen., Sewall Key, Arthur Manella, 
and M. S. Price, Sp. Assts. to Atty. Gen., and Frank J Hennessy, U. S. 
Atty., and Esther B. Phillips, Asst. U. S. Atty., both of San Francisco, 
Cal., for appellee. 

NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 113. 
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Before Wilbur, Mathews, and Healy, Circuit Judges. 

MATHEWS, C. J.—Max Rosenblum, hereafter called decedent, 
died on August 3, 1936. Decedent was not a citizen or resident of or 
engaged in business in the United States, but left an estate part of 
which was situated therein. The estate included $157,848.55 which 
decedent had deposited with Daniel Hecht! of San Francisco, California. 
Appellant, Samuel Rosenblum, administrator of the estate, filed an 
estate tax return and paid an estate tax to appellee, Clifford C. Anglim, 
Collector of Internal Revenue for the First Collection District of Cali- 
fornia. In computing the value of that part of the estate which was 
situated in the United States, appellant did not include the $157,848.55. 
The Commissioner of Internal Revenue determined that it should have 
been included. He accordingly assessed an additional tax of $17,626.49, 
which appellant paid. His claim for a refund having been denied, 
appellant brought an action against appellee to recover the $17,626.49 as 
having been illegally collected. Appellee answered, trial was had, find- 
ings of fact and conclusions of law were made and filed, and judgment 
was entered in appellee’s favor. 43 F. Supp. 889. From that judgment 
this appeal is prosecuted. 

The applicable statute is the Revenue Act of 1926. By § 301 (a) of 
the Act, 26 U. S. C. A. Int. Rev. Acts, page 225, a tax equal to the 
sum of specified percentages of the value of the net estate is imposed 
upon the transfer of the net estate of every decedent dying after the 
enactment of the Act, whether a resident or nonresident of the United 
States. Section 303 (b) of the Act? provides that, for the purpose of the 
tax, the value of the net estate shall be determined, in the case of a 
nonresident not a citizen of the United States, by deducting specified 
amounts from that part of his estate which at the time of his death is 
situated in the United States. Section 303 (e) of the Act*® provides 
that ‘‘any moneys deposited with any person carrying on the banking 
business, by or for a nonresident not a citizen of the United States who 
was not engaged in business in the United States at the time of his 
death, shall not, for the purpose of this title [§§ 300-325] be deemed 
property within the United States.’’ 

That decedent was a nonresident not a citizen of the United States 
and was not engaged in business in the United States at the time of his 
death was and is conceded. Appellant alleged that Hecht was a person 
carrying on the banking business, and that therefore the $157,848.55 
which decedent had deposited with Hecht should not be deemed prop- 


1 Doing business as D. Hecht & Company. 

2As amended by §403 (b) of the Revenue Act of 1934, 26 U.S.C.A. Int. Rev. 
Acts, page 236. 

3 As amended by §403 (d) of the Revenue Act of 1934, 26 U.S.C.A. Int. Rev. 
Acts, page 240. 
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erty within the United States. Appellee denied these allegations. Evi- 
dence was received at the trial, but was not made a part of the record 
on appeal. Therefore the trial court’s findings of fact must be accepted 
‘by us as correct. The facts found were these: 

In 1931 decedent withdrew from a bank in: New York approximately 
$112,000 and deposited it with Hecht. Hecht agreed to pay interest on 
this and other deposits which decedent might make with him at a rate 
ene-fourth of 1 per cent less than the interest rate current among San 
Francisco banks. Decedent made other deposits with Hecht and made 
withdrawals by numbered drafts which were paid on presentation. 
Hecht rendered semiannual statements showing decedent’s deposits and 
withdrawals and showing interest allowed decedent. Such a statement 
was rendered to appellant shortly after decedent’s death and showed 
$157,848.55 due and owing to decedent. This sum was paid by Hecht 
to appellant. By the terms of his agreement with Hecht, decedent could 
have drawn the whole sum at any time. Money was the only thing 
deposited with Hecht by decedent. Decedent kept a record of his deposits 
with Hecht in a book wherein the only other entries were records of 
deposits in banking institutions. Decedent was a distant cousin of 
Hecht and was Hecht’s only depositor. Hecht’s business was that of 
importing and exporting. He had no license to do a banking ‘business 
and did not hold himself out to the public as a banker. 

These facts do not warrant, much less require, a holding that Hecht 
was a person carrying on the banking business. It is true that the busi- 
ness of receiving deposits is a branch of the ‘banking business. Bank 
for Savings v. Collector, 3 Wall. 495, 508-514, 18 L. Ed. 207; Oulton v. 
Savings Institution, 17 Wall. 109, 116-123, 21 L. Ed. 618; Warren v. 
Shook, 97 U.S. 704, 710, 23 L. Ed. 421; Mercantile Bank v. New York, 
121 U. S. 138, 156, 7 S. Ct. 826, 30 L. Ed. 895; Auten v. United States 
National Bank, 174 U. S. 125, 141, 142, 19 8. Ct. 628, 43 L. Ed. 920. 
Thus a person carrying on the business of receiving deposits may be 
said to be carrying on the banking business. The court, however, did 
not find that Hecht carried on the business of receiving deposits. It 
merely found that he agreed to and did receive deposits from one indi- 
vidual, namely, decedent. This did not constitute a carrying on of 
business. Cf. Cooper Mfg. Co. v. Ferguson, 113 U. S. 727, 732-735, 5 S. 
Ct. 739, 28 L. Ed. 1137; Ammons v. Brunswick-Balke-Collender Co., 
8 Cir., 141 F. 570, 575-577; Liewellyn v. Pittsburgh, B. & E. R. Co., 
3 Cir., 222 F. 177, 185. 

We conclude, as did the court below, that Hecht was not a person 
carrying on the banking business, and that therefore the $157,848.55 
which decedent had deposited with Hecht was property within the 
United States. 





| LEGAL QUERIES AND ANSWERS 


Acceptance 


Q. Is an acceptance of a bill of exchange, written on a separate piece 
of paper, valid? 

A. Yes. Such an acceptance, however, does not bind the acceptor 
except in favor of persons to whom it is shown, and who, on the faith 
thereof, received the bill for value. N. I. L., See. 134. 


Certification 


Q. Is the verbal certification of a check valid? 


A. No. Under Sec. 132 of the N. I. L., a certification must be in 
writing. A statement by a bank over the telephone that a check is good 
is not binding upon the bank as a certification, even though the holder 
took the check in reliance on the statement. Van Buskirk v. State Bank 
of Rocky Ford, 83 Pac. Rep. 778. 23 B. L. J. 380. Gruber v. Bank of 
America, 215 N. Y. Supp. 222. 43 B.L.J.337. § 255 B. L. J. Digest. 


Failure of Drawer 


Q. Does the insolvency of the drawer of a check operate as a revoca- 
tion of the check? 


A. Yes. A bank should not pay a depositor’s check after notice that 
he has become insolvent or has made an assignment for the benefit of 
ereditors. Guthrie Nat. Bank v. Gill, 6 Okla., 560, 26 B. L. J. 628; 
Harrison State Bank v. First National Bank, Nebr., 218 N. W. Rep. 92. 
45 B. L. J. 327. § 286 B. L. J. Digest. 


Indorsement 


Q. A drawee bank paid certain checks on which the indorsement of 
the payee was missing. Can the drawee bank charge the checks against 
the drawer’s account? 


A. No. The drawee bank may, however, recover the amount from a 
bank by which the checks were presented and collected. City Trust Co. v. 
Bottling, 248 N. Y. Supp. 204. 
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Q. What is the effect of an indorsement by an infant or corporation ? 

A. The indorsement or assignment of the instrument by a corporation 

or by an infant passes the property therein, notwithstanding that from 

want of capacity the corporation or infant may incur no liability thereon. 
N. I. L., See. 22. 


Notice of Dishonor 


Q. The indorser of a dishonored check directed the holder to return 
it to the drawee bank for collection. Was the indorser entitled to notice 
of dishonor? 

A. No, his instructions amounted to a waiver of notice of dishonor. 
Armour & Co. v. Guaranty State Bank, Tex., 253 S. W. Rep. 110. 
40 B. L. J. 738. § 1060 B. L. J. Digest. 


Paymerit 


Q. The payee of a check deposited it in the drawee bank. Within one 
hour and before the check was charged to the drawer’s account or 
credited to the payee’s account, the drawee bank closed its doors. Was 
the check considered paid ? 

A. No. It was held that the check had not been paid. Since there 
was a proper presentment, the drawer remained liable to the payee. 


Herman v. Cohen, Ala., 119 So. Rep. 1. 46 B. L. J. 295. § 1295 
B. L. J. Digest. 


Stopping Payment 


Q. A stop payment order contained a clause reading as follows: 
‘‘Should you pay this check through inadvertency, or oversight, it is 
understood that you will in no way be held responsible.’’ Is the bank 
protected in paying a stopped check through an oversight? 

A. Yes. A bank may protect itself, by agreement, from liability in 
paying a stopped check. Gaita v. Windsor Bank, N. Y., 167 N. E. Rep. 
203. 46 B. L. J. 657, 689, 750. § 1475 B. L. J. Digest. 





Judicial Crends 


Digest of Decisions on “Priority Among Creditors 
in Deposits of Trust Funds” 


Where a guardian deposits guardianship funds in a savings account 
with the privilege of drawing checks against the deposit, he is not a 
preferred creditor upon the insolvency of the bank. Pethybridge v. First 
State Bank, Mont., 243 Pac, Rep. 569. 43 B. L. J. 402. 


The deposit of guardianship funds by a guardian in a bank does not 
constitute a special deposit nor create a trust relationship between the 
bank and the guardian so as to entitle the guardian to a preference in 
payment upon the failure of the bank, even though the guardian in- 
formed the bank that the deposit was to remain in the bank only while 
he was preparing his final account. Andrew v. Sac County Bank, Iowa, 
218 N. W. Rep. 24. 45 B. L. J. 497. 


A co-operative association sold cattle for the owners, deposited the 
proceeds in its bank account, drew checks payable to the owners of the 
cattle for the amounts due them, placing the checks in an envelope and 
left them at the bank for delivery to the parties entitled upon demand. 
Upon the failure of the bank, it was held that the association was not a 
preferred creditor. The bank did not hold the money as trustee for the 
association or for the shippers. Perry Co-op. Live Stock Shipping Ass’n 
v. Security Savings Bank, Iowa, 211 N. W. Rep. 233, 44 B. L. J. 468. 
Similar decision, Leach v. State Bank, Iowa, 212 N. W. Rep. 390. 
44 B. L. J. 496. 


Funds, coming to the hands of a court clerk in his official capacity, 
and by him deposited in a bank, are not entitled to a preference in 
payment over other depositors upon the failure of the bank. State v. 
Franklin Exchange Bank, Nebr., 256 N. W. Rep. 727. 51 B. lL. J. 1025. 


Where a trustee deposits trust funds in a bank in his name as trustee, 
and there is nothing in the will or agreement creating the trust for- 
bidding it, the relation of debtor and creditor arises between the bank 
and the depositor, even though no order of court allowing the deposit 
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has been obtained, and the deposit is not entitled to a preference in 
payment on the failure of the bank. Lamb v. Fulton, Ohio, 185 N. E. 
Rep. 888. 50 B. L. J. 852. 


A deposit in a bank by a receiver of money held by him in his official 
capacity is not a ‘‘special deposit,’’ in the absence of an agreement be- 
tween the bank and the depositor making it a special deposit. Con- 
sequently, the receiver is not entitled to a preference in payment over 
other depositors upon the failure of the bank. Bridge v. First National 
Bank-Detroit, 5 Fed. Supp. 442. 51 B. L. J. 571. 


A deposit by a trust company in another bank of funds which the 
trust company holds as trustee is not entitled to a preference in payment 
on the failure of the bank. In re United Security Trust Co., Pa., 173 
Atl. Rep. 324. 51 B. L. J. 858. 


Funds deposited by a receiver in a bank are not entitled to a prefer- 
ence in payment upon the failure of the bank. Such funds are trust 
funds in the hands of the receiver but, when deposited in the bank, the 
relation between the bank and the receiver is that of debtor and creditor. 
Isaac v. Stock, 66 Fed. Rep. (2d) 928. 51 B. L. J. 85. 


A deposit of guardianship funds by a guardian does not create a 
trust relationship between the bank and the guardian and, upon the 
failure of the bank, the guardian is entitled to claim only as a general” 
creditor. He is not entitled to payment in full as a preferred creditor. 
There is a trust relationship between the guardian and the ward, but it 
does not follow that the relationship between the bank and the guardian 
is one of trust. Shaw v. Halbert, Texas, 68 S. W. Rep. (2d) 392. 
51 B. L. J. 347. 


A person holding funds belonging to an infant should not deposit 
them in a bank to remain indefinitely. If the funds are so deposited and 
the bank fails, the infant’s guardian will be entitled to a preference over 
other depositors in payment. Tucker v. Newcomb, 67 Fed. Rep. (2d) 178. 
51 B. L. J. 156. 


A person deposited $500 in a savings bank taking a receipt which 
was written in a passbook and which recited that the money was deposited 
to the credit of the depositor’s grandson and was to remain at interest 
until the latter reached the age of twenty-one years, when it should 
be paid to him, and that if he died before reaching the age of twenty-one, 
the principal and interest should be paid to his mother. Upon the failure 
of the bank, it was held that the grandson, then of age, was entitled to a 
preference. Andrews v. Hood, N. C., 1778. E. Rep. 636. 52 B. L. J. 425. 
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A deposit by a trustee in bankruptcy of funds belonging to the 
bankrupt estate, in a national bank, is not entitled to a preference in 
payment over other deposits upon the failure of the bank. In re Ecklund, 
75 Fed. Rep. (2d) 747. 52 B. L. J. 499. 


The fact that a bank is authorized ‘by statute to receive money or 
property from others as trustee for the purposes of management and 
investment does not authorize the bank to set up trusts out of its own 
securities by transferring such securities from its commercial department 
to its trust department and to sell participation certificates therein to 
the public. Upon the failure of the bank, the holders of the participa- 
tion certificates will not be entitled to any preference. Ulmer v. Fulton, 
Ohio, 195 N. E. Rep. 557. 52 B. L. J. 568. 


A trust company executed to itself a declaration of trust with refer- 
ence to certain real estate mortgages which it owned and sold participa- 
tion certificates in such mortgages to the public. It was held that, upon 
the failure of the ‘bank, the certificate holders were not entitled to a 
preference in the assets of the bank. Arend v. Fulton, Ohio, 5 N. E. Rep. 
(2d) 792. 54B.L. J. 300. 


Funds held by a person as trustee should not be deposited in a savings 


account, subject to a by-law that deposits could not be withdrawn except 
upon sixty days’ notice at the option of the bank, because, in making 
“such a deposit, the trustee places the funds beyond his immediate control. 
In the event of the failure of the bank, the deposit will be regarded ‘as a 
preferred claim. - Andrew v. Union Savings Bank & Trust Co., Ia., 
270 N. W. Rep. 465. 54 B. L. J. 207. 


A deposit by a person in a savings account in her name as trustee for 
others is a general deposit and, upon the failure of the bank, will not 
be entitled to preference in payment over other deposits. Moehlenkamp v. 
Savings Trust Co., Mo., 108 S. W. Rep. (2d) 605. 55 B. L. J. 35. 





INVESTMENT AND FINANCE 
Edited by OSCAR LASDON 


Post-War Collapse? 


In direct contrast to the many 
forcasts of a post-war boom and 
fears of a post-war inflation, 
comes the solemn warning of Leo 
M. Cherne, head of the Research 
Institute of America. 

According to Mr. Cherne, the 
nation may have fifteen million un- 
employed by the middle of 1946 
and our economy may thus face 
serious deflation. This prediction 
is predicated on the defeat of Ger- 
many between the spring and the 
fall of 1944. 

On this basis, it is predicted 
that there will be four million un- 
employed by the end of 1944, and 
that the end of 1945 will witness 
between eight million and twelve 
million unemployed. By the middle 
of 1946, after Japan has been 
beaten, unemployment will reach 
the acute level of fifteen million. 

Because of the fear of wide- 
spread unemployment, Mr. Cherne 
remarks, consumers will probably 
hang on to their huge wartime 
savings, and this will contribute to 
deflation. 

After Germany’s defeat, he ex- 
pects partial reconversion to civil- 
ian production to account for con- 
siderable unemployment, owing to 
the inability of industry to main- 
tain the high level of production 
now being achieved. Because ma- 
terials will be limited, he points 
out, civilian production will like- 


wise be restricted, and the surplus 
of workers will not be absorbed by 
those war plants which continue 
to produce armaments for the 
Japanese conflict. Defeat of 
Japan is expected to intensify the 
unemployment problem because re- 
conversion to civilian production 
will take some time. Thus, he feels 
there is a serious possibility of a 
severe crisis within a year after 
Japan is knocked out. 

Mr. Cherne is of the opinion 
that estimates of a huge post-war 
demand for consumer goods may 
be too optimistic. Consumer mar- 
kets during the war, he observes, 
have been fairly well maintained. 
In other words, our civilian econ- 
omy has not been entirely replaced 
by a war economy, but has been 
maintained along with the latter. 
With the exception of consumer 
durable goods, the civilian econ- 
omy has not been contracted. 


Wartime Savings 


Results of a Federal Reserve 
Board survey reveal that roughly 
70 per cent of net demand de- 
posits in all banks on July, 31, 
were owned by domestic business 
concerns, both incorporated and 
unincorporated. Such business de- 
posits amounted to $39 billion. 

Net demand deposits of indi- 
viduals, on the other hand, aggre- 
gated $14 billion, or 25 per cent 
of the total. Remaining net de- 
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mand deposits were owned by non- 
citizens. Excluded from these 
profit organizations and _ non- 
calculations were Government bal- 
ances and interbank deposits. 

These statistics are of signifi- 
cance in estimating the prospec- 
tive demand for consumer goods. 
Inasmuch as the supply of consu- 
mer goods will remain restricted 
even after the end of the war, the 
huge backlog of purchasing power 
could contribute to inflationary 
price spirals, should it be released 
without restraint. From the Board 
survey it may be concluded that 
the volume of purchasing power 
currently available in the hands of 
the public, as recently estimated 
by the Department of Commerce, 
is much too high. 

Since our entry into war, it is 
estimated that net demand de- 
posits of individuals have expan- 
ded about $3.5 billion, that time 
and savings deposits of individuals 
have increased about $1.5 billion. 
To these amounts must be added 
the increase in the amount ‘of 


money in circulation — which is 
largely in the hands of individuals 


—of about $11 billion. Thus, 
according to the Reserve Board, 
individuals have accumulated war- 
time savings in spendable form of 
approximately $16 billion. 

However, in addition to this 
$16 billion, we must also consider 
the $26 billion of war savings 
bonds which have been purchased. 
The aggregate total of wartime 
savings amassed by individuals, it 
is indicated, therefore amounts to 
$42 billion. 

This $42 billion total, as al- 
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ready observed, is considerably 
below Department of Commerce 
estimates. The latter’s 1942 cal- 
culation of savings of individuals 
after taxes was $27 billion. The 
1943 estimate is $36.6 billion. Ap- 
portioning estimated 1943  per- 
formance for the first nine months 
of this year, Department of Com- 
merce figures would produce a 
total of over $54 billion on indi- 
vidual savings for the period under 
consideration — almost one-third 
more than the Reserve Board esti- 
mate. 

This discrepancy can be ex- 
plained in part by consumer re- 
payment of installment credits and 
by the disposal, to the public 
of business inventories at rising 
prices. These factors also explain 
the far more rapid growth in busi- 
ness demand deposits. 

Discussing the growth in busi- 
ness deposits, the Reserve Bulletin 
notes that “a smooth rate of ex- 
penditures out of these liquid 
accumulations might prove a wel- 
come addition to the regular 
volume of business expenditures 
over the postwar period. On the 
other hand, concentrated use of 
any substantial portion of the bal- 
ances for business materials and 
inventory accumulation in the im- 
mediate postwar period, before 
output of peace goods is well under 
way, could easily result in dis- 
astrous inflationary pressure.” 


Insurance Company Investments 


Incoming funds of life insurance 
should be invested largely in me- 
dium and long-term Governments, 
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according to Dr. Marcus Nadler, 
consulting economist of the Cen- 
tral Hanover Bank & Trust Com- 
pany, New York. Life insurance 
companies, he pointed out, are the 
greatest thrift institutions in the 
country and theirs is the responsi- 
bility of investing the savings of 
the nation. And since the main 
problem confronting the nation is 
the winning of the war, it is there- 
fore appropriate that the resour- 
ces of the life companies be de- 
voted to this purpose through 
purchase of Government bonds. 

As to the advisability of invest- 
ing in corporate obligations, Dr. 
Nadler outlines one simple test: 
“What is the difference in return 
between the highest grade corpo- 
rate bond and that of the Treas- 
ury issue with the same maturity?” 

If the difference in yield is more 
than one-half of one per cent, then 
the corporate bond may have a 
place in the portfolio. A differen- 
tial of less than this one-half of 
one per cent calls for reflection. 
It should lead the investment offi- 
cer to question whether such a 
narrow spread justifies the addi- 
tional risk involved in holding the 
corporate bond. 

The Treasury Department, Dr. 
Nadler remarks, will face a tre- 
mendous task in refunding the 
large amounts of bills and certifi- 
cates that will be outstanding at 
the end of the war. In this con- 
nection, it is unlikely that a Gov- 
ernment with a heavy debt service 
charge will be willing to refund 
these at a higher rate of interest. 
So, until the Treasury has a sur- 
plus and has freed itself entirely 
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from money market conditions, it 
will be interested in the preserva- 
tion of low interest rates. 

It is Dr. Nadler’s judgment 
that the money is bound to be 
dominated by the needs of the 
Treasury for some time after the 
war. 


Foreign Investments 


Survey by the Treasury Depart- 
ment reveals that 40,000 Ameri- 
can citizens have investment of 
over $1,150,000,000 in 100 foreign 
countries. This amount covers 
jewelry, real estate, art objects 
and foreign dollar bonds. More 
than one-fifth of this total is in 
enemy or enemy-occupied lands. 
these 40,000 returns, 
which are only a small segment of 
a continuing census, it is deduced 
that American individual investors 
have holdings in foreign lands 
which may exceed the $11 billion 
total of foreign investments here. 
Not included in the Treasury cen- 
sus is an estimate of foreign hold- 
ings of domestic corporations — 
which are believed to be between 
$2 billion and $3 billion. 

Purposes of the census include 
the accumulation of information 
in connection with economic war- 
fare and for use of American dele- 
gates at the post-war peace con- 
ference. 


From 


Of Course, Treasury figures 
must be discounted to adjust for 
depreciation of the assets held 
abroad. Treasury data represents 
unadjusted cost or book values as 
detailed by reporting investors. 
Large amounts of foreign govern- 
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ment bonds held by United States 
citizens are in default; also de- 
struction of property in Europe 
and Asia has drastically reduced 
the value of direct investments in 
countries in those war areas. 

Most other foreign warring na- 
tions have already amassed similar 
statistics on their own behalf. 
This is our first attempt at such a 
census. 


Treasury Finance 


The success of the Third War 
Loan Drive in raising funds with 
which to carry on the war effort 
has obscured an important aspect 
of Treasury financing policy. This 
feature—important from an in- 
flation angle—is the diminishing 
reliance on the commercial bank- 
ing system for bond subscriptions. 

During the 1942 calendar year, 
the Treasury borrowed roughly 
$48 billion in new money, and 
about $23 billion of this was se- 
cured through commercial bank 
absorption of new issues. _ 

Total] new money borrowings by 
the Treasury during the current 
calendar year are estimated at 
slightly less than $55 billion. But 
of this larger amount, only $20 to 
$21 billion will prove to be the re- 
sult of sales to commercial bank- 
ing institutions. Thus there is 
declining dependence both in abso- 
lute amount and proportionately, 
on inflationary financing. 

If non-bank purchases continue 
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to hold up well, special new money 
offerings to the banks may become 


more restricted. 


**Tainted’’ Securities 


To make sure that enemies of 
the Empire are not benefiting 
from interest, dividend or capital 
distributions on British securities, 
the Bank of England has tight- 
ened up its regulations. Before 
residents of Sweden and Switzer- 
land—two of Europe’s neutrals— 
can receive such payments, it is 
required that selected banking 
institutions in those countries 
make solemn and detailed declara- 
tions to the Bank of England that 
the securities concerned are free 
from enemy taint. 

These new declarations are far 
more comprehensive than those 
formerly required. The neutral 
bank itself must assume the re- 
sponsibility that the ownership of 
the securities does not lie with the 
enemy “either as a matter of per- 
sonal knowledge or from full proof 
obtained and verified.” Further- 
more, details must be furnished as 
to the location of the securities 
since September, 1939. 

Since the war. started German 
looting of Europe has naturally 
included negotiable securities. Any 
attempt, on the enemy’s part, to 
reap the benefits of its criminal 
acts has been made more difficult 
by economic and financial precau- 
tions of this type. 





BOOKS FOR BANKERS 


How To Devetor Executive 
Asiity. By Daniel Starch. 
New York: Harper & Bros. 
1943. Pp. 267. $3.00. 

Tuts book contains helpful an- 

swers to the questions: How do 

men become competent executives ? 

How can executive ability be de- 

veloped? Information has been 

drawn from the experience of 150 

successful executives. 


Tue Earty History or Deposit 
Bankinc IN MEDITERRANEAN 
Evrore. By Abbott Payson 
Usher. Cambridge, Mass.: Har- 
vard University Press. 1943. 
Pp. 649. $5.00. 


BasEep on extensive documentary 
material this book contains a de- 
tailed analysis of the development 
of banking in selected localities 
of Spain and Italy. The first part 
of the book details the structure 
and functions of the early credit 
system, while the second part sub- 
jects banking in Catalonia from 
1240 to 1723 to a thorough analy- 
sis. The author is professor of 
economics at Harvard Univer- 
sity. 


Tue TEe.ier’s Hanpsoox. New 
York: American Institute of 
Banking 22 East 40th Street. 
1943. Pp. 72. 75c. 


Written in clear, simple lan- 
guage, the seven concise chapters 
describe the qualifications and 


responsibilities of the teller and 


his relations with those inside the 
bank as well as with customers. 
Bank tellers can quickly digest the 
information contained in this book 
and turn the knowledge into prac- 
tical use. 


Bank Booxkeerinc anv Ac- 
counTInG. New York: Ameri- 
can Institute of Banking, 22 
East 40th Street. 1943. Pp. 
159. $1.50. 

Tuis book was written to help 
the banks of the country meet 
the problem of training book- 
keepers. The book deals with 
principles only and is written in 
simple, easily understood lan- 
guage. Explanations of book- 
keeping transactions are _ illus- 
trated by specific examples of 
debit and credit entries. 


Books and Pamphlets Received 


Post-War Economic Prospects 


oF THE UniTep States. By 
Glenn G. Munn. New York: 
Paine, Webber, Jackson & Cur- 
tis, 25 Broad Street. Pp. 20. 


Tue Races or Manxinp. By Ruth 
Benedict and Gene Weltfish. 
New York: Public Affairs Com- 
mittee, 30 Rockefeller Plaza. 
Pp. 30. 10c. 

ScrENcE’s answer to the widely- 
held beliefs in racial superiority 
are summarized succintly by two 
leading anthropologists. 
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Prices 1x A War Economy. By 
Frederick C. Mills. New York: 
National Bureau of Economic 
Research, 1819 Broadway, 
1943. Pp. 102. 

Some aspects of the present 
price structure of the United 

States. 


AMERICAN BANKING AND CurR- 
RENCY STABiLizATION. B. E. E. 
Agger. New York: Monetary 
Standards Inquiry, 408 Gray- 
bar Building. Pp. 28. 10c. 
Prans for postwar interna- 

tional monetary stabilization must 

take into account the requirements 
of the banking system, both at 


home and. abroad. 


Guossary oF Terms UsED IN THE 
Contractinc Inpustry. Phila- 
delphia: Robert Morris Asso- 
ciates, 1417 Sansom Street. 
1943. Pp. 16. 

SuprLEMENT to the Bulletin of 
the Robert Morris Associates. 


TRANSPORTATION : Wak AND Post- 
war. Edited by G. Lloyd Wilson. 
Philadelphia: Annals of the 
American Academy of Political 
and Social Science, 3457 Wal- 
nut Street. 1943. $2.00, paper. 
$2.50 cloth. 


Postwar EMPLOYMENT AND THE 
SETTLEMENT OF ‘TERMINATED 
War Contracts. New York: 
Committee for Economic De- 
velopment, 285 Madison 
Avenue. Pp. 15. Gratis. 
ReEcomMMENpDATIONS for the set- 

tlement of terminated war con- 

tracts. 


THE BANKING LAW JOURNAL 


An INTERNATIONAL STABILIZATION 
Funp oF THE UNITED AND 
AssociaTED Nations. Washing- 
ton, D. C. U. S. Treasury. 
Revised July 10, 1943. Pp. 21. 
A revision of the preliminary 

draft outline of a proposal for an 

International Stabilization Fund 

made public by the Secretary of 

the Treasury on April 7, 1943. 


Sma Loan Laws oF THE UNITED 
States. Fifth Edition. 1943. 
Jaffrey, N. H.: Pollak Founda- 
tion. Pp. 29. 10c. 


Summary of the small loan laws 
of the various states. 


Tue Price Conrron anp Sussipy 
ProcraM InN Canapa. By Jules 
Backman. Washington, D. C.: 
The Brookings Institute. 1943. 
p- 68. 50c. 


TrapeE Rertatrions BETWEEN 
Free - Marker AND Con- 
TROLLED Economirs. New 
York: Columbia University 
Press. 1943. Pp. 92. $1. 


QUANTITATIVE TRADE ConrtROLS. 


Tuerr Causes AnD NATURE. 
New York: Columbia University 


Press. 1943. Pp. 45. 50c. 


RATIONING AND Prick ContTrROL IN 
Great Britain. By Jules Back- 
man. New York: The Brook- 
ings Institute. 1943. Pp. 68. 
50c. 


Tue Transition From War To 
Peace Economy. New York: 
Columbia University. 1943. 
Pp. 118. $1. 





THE BANKERS DIGEST 


Beginning with this issue we present for the convenience 
of our subscribers a topical index to the current periodical 
literature of banking. Arranged by subjects, there is given 
a brief abstract of all articles of current interest with a refer- 
ence to the source so that those interested may refer to the 


source material if so desired. 


A. B. A. 


Man of many interests — Lee 
Wiggins’ career as told by writer. 
Albert W. Atwood. Am. Banker. 
10/2/43. P. 5. The story of Mr. 
Wiggins’ career as told by Albert 
Atwood. “It has been nearly 40 
years since the A. B. A. has chosen 
a president from a community as 
small as Hartsville, a fact which 
has a wholesome significance not 
only for the South but for the 
country as a whole.” 

Meet the new president. Bank- 
ing. October, 1943. P. 46. An 
interview with A. L. M. Wiggins, 
new president of the A. B. A. 


Auditing 


One bank’s experience with veri- 
fication. Am. Banker. 10/26/43. 
P. 4. Employee pilferings from de- 
posit accounts would be largely 
forestalled by knowledge that ac- 
count verification was a routine 
process in a bank. 

Verification of customer’s ac- 
counts. Am. Banker. 10/6/43. 
P. 4. Illinois banking department 
urges that “bank managements 
get down seriously to ferreting out 


any undisclosed defalcations in 
their banks” by recognizing the 
“incompleteness of any examina- 
tion that did not include verifica- 
tion of depositors’ and borrowers’ 
accounts.” 

Compare your bank. John W. 
Larsen. National Auditgram. 
October, 1943. P.18. As a sup- 
plement to internal reports audi- 
tors and comptrollers of banks 
are urged to undertake the prepa- 
ration of a report which compares 
in detail statistical information 
concerning financial condition and 
operations of their banks with 
others in a selected group. 

Controls and auditing as set up 
in a medium sized bank. Frank B. 
Merget, National Auditgram. Oc- 
tober, 1943. P. 19. A discussion of 
auditing and control procedure in 
a medium sized bank. Accounts in 
a bank’s daily statement are taken 
up in order. 


Bank Crime 


The FBI as an aid to the 
banker. John Edgar Hoover. 
Bankers Monthly. October, 1943. 
P. 439. Although the FBI has 
been able to reduce holdups by ob- 
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taining many convictions, it needs 
the help of every bank employee 
to bring about prompt apprehen- 
sion of criminals. This article ex- 
plains how employees should be 
trained. 


Bank Earnings 


Bankers roundtable on earnings. 
Southern Banker. October, 1943. 
P. 12. Various banks tell their 
experience in maintaining earnings 
under present wartime conditions. 


Bank Operations 


Ways to save time and work in 
bank operations listed by Wiscon- 
sin banker. Am. Banker. 10/26/43. 
P. 2. Solution of manpower short- 
age depends on individual bank’s 


resourcefulness in streamlining 
daily operations. 

Lien says cut waste to solve man- 
power for banks. Am. Banker. 
10/16/43. P. 1. Rodney P. Lien, 
vice-president of the Cleveland 
Trust Company tells the Mid-Con- 
tinent Trust Conference that many 
banks can solve their manpower 
problem if they will increase their 
efficiency and cut out needless 
waste. 


Branch Banking 


Writes Eccles that no public de- 
mand for branch banking exists. 
Am. Banker. 10/27/43. P. 1. 
“Only branch banking advocates 
themselves are concerned over the 
existension of branch banking.” 

Senator Wiley attacks Eccles’ 
stand for branch banks. Am. 
Banker. 10/8/43. P.1. Sena- 
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tor Wiley, Wisconsin, comes to 
the defense of the independent 
banking system and takes to task 
Reserve Board Chairman Eccles 
for his recent address in behalf of 
trade area branch banking. 


Consumer Credit 


Regulation W. Mountain States 
Banker. Oct., °43. P.9. On the 
second anniversary of the enact- 
ment of this credit control little 
effect has been found in restrict- 
ing the purchase of consumer 
goods. 


Country Banks 


Small banks after the war. W. 
W. McEachern. Mid-Continent 
Banker. October, 1943. P. 11. 
The future of small banks after 
the war rests to a great degree 
with the bankers themselves. 


Merchandising country bank 
services. Banking. October, 1943. 
P. 54. Misc. items showing how 
various country banks are mer- 
chandising their services. 


Credit 


Contractor’s statement form. 
Bulletin of the Robert Morris As- 
sociates. October, 1943. P. 91. 
“Financial statements arising from 
the particular type of operation 
known as Contracting is one of 
the most concrete examples of a 
need for carefully selected sup- 
porting information to the con- 
ventional balance sheet and profit 
and loss statement.” 

Dishonesty insurance. R. W. 
Kammann. Credit and Financial 
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Management. October, 1943. 
P. 22. “More than ever before 
careful consideration should be 
given to protection of business as- 
sets against the severe hazards of 
employee defalcation.” 

Beyond the _ balance _ sheet. 
Emanuel A. Obstfeld. Credit and 
Financial Management. October, 
1943. P. 17. War brings new 
factors in credit appraisals. Some 
intangible factors that should be 
considered that do not appear on 
the balance sheet. 


Government Competition 


St. Paul Farm Credit Board 
hits ABA on charge it spends tre- 
mendous amount of money, propa- 
ganda to destroy PCA’s. Am. 
Banker. 10/9/43. P.1. Text 
of letter attacking the ABA anti- 
socialized credit campaign. 

Competing acts of RACC 
should be curtailed. Am. Banker. 
10/7/43. P.1. FDIC Chairman 
Leo T. Crowley says Government 
agencies should take only loans 
refused by private lenders. 


Subsidized Credit. Great Lakes 
Banker. October, 1948. P. 14. A 
study of subsidized credit with 
table showing operation results of 
production credit associations in 
Illinois in 1942. “Production credit 
associates are not true co-opera- 
tives and will not be until private 
individuals purchase the stock 
owned by the United States. The 
present lack of dividends will pre- 
vent this from happening as no 
one will buy a non-dividend pay- 
ing stock.” 


We Must Know 

Foreign Languages 

. To do business with South 
America 

. To improve relations with 
our Allies 


. To prepare for peace- 

time reconstruction 
America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 
language at Berlitz. 


For 65 years Berlitz has never failed! 


BERLIT SCHOOL OF 


LANGUAGES 
630 Fifth Ave. 

International Bldg., Rockefeller Center 
Brook yw... 66 Court Street 
..... First Central Tower 
Baltimore Life Building 

140 Newbury St. 

...30 North Michigan Avenue 
1631 Carew Tower 

Leader Building 

....David Whitney Building 
628 Nicollet Avenue 


BAttTIMoreE.. 
CuIcaco 
CINCINNATI 


CLEVELAND.. 
Detroit 


Grant Building 
San FRANCISCO... 209 Post Street 
BM OD vein cacescncctsscsxeces Continental Building 
WASHINGTON 839 17st St. N. W. 


One look at the Postal Savings 
System. Am. Banker. 10/28/43. 
P. 4. Willy-nilly Uncle Sam is in 
the banking business. 


Interest Rates 


Interest Rate Future. Dr. B. 
M. Anderson. Mountain States 
Banker. Oct., 43. P. 13. A con- 
sideration of the possible future 
course on interest rates. 


International Banking 


Postwar international monetary 
stabilization. Robert H. Slater. 
National Auditgram. October, 
1943. P.25. <A discussion of va- 
rious proposals. 
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British fear of deflationary ef- 
fect of return to gold shown in 
editorial. Am. Banker. 10/5/53. 
P. 2. British financial leaders fear 
insistence on gold and fixed values 
for national currencies in interna- 
tional exchange may lead to post- 
war inflation. Reprint of an edi- 
torial from London “Financial 
News.” 


Investments 


A glance at the future of com- 
mon stock investment. By Schroe- 
der Boulton. The Exchange. Octo- 
ber, 1943. P.3. Some important 
factors which affect an appraisal 
of the fundamental position and 
outlook of common stock invest- 
ment. 


The bank’s bond account. Ralph 
R. Fairchild. Mid-Western Banker 
October, 1943. P. 7. Discusses 
municipal issues. Author analyzes 
factors that should be consid- 
ered when making such purchases, 
and recommends that such issues 
be not localized. 


Moore points to improvement in 
financing of municipalities. Am. 
Banker. 10/14/43. P. 1. Frank 
C. Moore, N. Y. State Comp- 
troller tells N. Y. savings bankers 
that recent constitutional changes 
have done a great deal to improve 
the finances of municipalities in 
New York State. 


Loans 


Smaller War Plants Corpora- 
tion asks full co-operation of banks 
on its loan program. Am. Banker. 


THE BANKING LAW JOURNAL 


10/29/43. P.1. Text of the co- 
operative bank lending program 
which becomes effective Nov. 1. 


Large market for loans now and 
the day after V-day. G. M. Under- 
hill. Bankers Monthly. October, 
1943. P. 442. Tremendous mar- 
ket for loans for home and farm 
repairs and improvements now and 
after the war. How banks can get 
their share. 

Let’s get back to real banking. 
Paul F. Cadman. Banking. Octo- 
ber, 1943. P. 21. “The guaran- 
teed loan is a form of insurance 
which American banking does not 
need. There was little place for it 
in war there will be less in peace. 


Mortgages 


Postwar mortgage financing. 
Abner H. Ferguson. Insured Mort- 
gage Portfolio. Third Quarter, 
1943. P.3. An appraisal of the 
probable outlines of the post-war 
mortgage market. 


Civil Relief Act and FHA mort- 
gages. Burton C. Bovard. In- 
sured Mortgage Portfolio. Third 
Quarter, 1943. P. 16. FHA’s 
General Counsel discusses the Civil 
Relief Act in relation to FHA- 
insured mortgages and concludes 
that the mortgagor in military 
service and the institution holding 
the mortgage have sufficient safe- 
guards without the necessity of 
further legislation. 

Commercial banks have origi- 
nated 32.2 per cent of Title VI 
FHA loans. Am. Banker. 10/9/43. 
P.1. Statistics released on Title 
VI FHA loans. 
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National Economy 


Wiggins urges removal of gov- 
ernment hand from business. Am. 
Banker. 10/19/43. P.1. A.L.M. 
Wiggins speaks on “Freedom to 
Achieve” before D. C. bankers 
association. “We have listened 
too long to mealy-mouthed words 
about social welfare. The accept- 
ance of responsibility for the well- 
being of the handicapped and the 
helpless is the highest expression 
of civilization which man has thus 
far achieved, but unless social wel- 
fare can be paid for, it is mean- 
ingless. ‘To live in a bankrupt 
state means to lose all of the bene- 
fits. of social organization.” 


Personnel 


A. I. B. and A. B. A. start 
series of job instructor training 
meets. Am. Banker. 10/18/43. 
P. 1. Description of the job in- 
structor training programs to be 
sponsored by A. I. B. and A. B. A. 


17 bankers receive in excess of 
$75,000 for fiscal year 1942. Am. 
Banker. 10/16/43. P. 5. List 
of bankers receiving compensation 
for personal services in excess of 


$75,000. 


A Chicago Bank’s use of the 
employer suggestion system. Am. 
Banker. 10/15/43. P. 4. How 
the Northern Trust Company of 
Chicago successfully operates an 
employee suggestion system. 

Banks urged to seek “locally 
needed” rating by WMC to re- 
tain personnel. Am. Banker. 
10/27/43. P. 1. Banks urged 
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to apply in groups for ratings as 
“locally needed” to retain enough 
personnel to carry on operations. 


Orienting the new employee. 
By Emil J. Seliga. Savings and 
Loans, October, 1943. P. 26. How 
one savings and loan association 
is training its new employees. 


Rules on wage raises clarified 
by War Labor Board in questions 
and answers. Am. Banker. 
10/21/43. Procedure under 
which employers. may make cer- 
tain individual wage adjustments 
such as merit increases and pro- 
motions without seeking the ap- 
proval of the Board in each case. 
Questions and answers. 

Powers advises savings bankers 
to use job training plan taught by 
AIB. Am. Banker. 10/22/43. 
P. 1. William Powers describes 
the job instructor training pro- 
grams being conducted in about 
15 of the principal cities of the 
country under the joint sponsor- 
ship of the American Institute 
of Banking and the A. B. A. 


A Teller’s sixth sense. C. B. 
Edwards. Banking. October, 
1943. P. 30. “A bank teller de- 
velops a keen sixth sense—prob- 
ably more so than any other type 
of worker.” Some examples of 


how it works. 


How to classify bank jobs. Les- 
lie K. Curry. Banking. October, 
1943. “Job classification, 
though not a simple matter, is not 
nearly as difficult as its name 
might imply.” How one bank does 
it. 


al- 
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Post-War 


Public debt must be checked 
after war says Moulton. South- 
western Banking & Industry. Sep- 
tember, 1943. P.8. Full text of 
an address on “Savings and Eco- 
nomic Security” by Dr. Harold 
G. Moulton, president of the 
Brookings Institution, Washing- 
ton delivered at the A. B. A. con- 
vention. Contains an analysis of 
post-war finance. 

Robey sees industry’s conver- 
sion after war as not difficult. Am. 
Banker. 10/23/43. P. 3. Dr. 
Ralph W. Robey tells Mass. sav- 
ings bankers that postwar pros- 
pects are good. Sees political 
swing to greater conservatism; 
thinks that industrial conversion 
to peace production will not be 
too difficult; is optimistic over 
prospects for postwar employ- 
ment. 

“Banks can make post-war 
jobs.” says Ebersole. Am. Banker. 
10/19/43. P.2. Summary of an 
article in the Harvard Business 
Review by J. Franklin Ebersole, 
Harvard professor of banking in 
which he points out how banks can 
help to solve the post-war employ- 
ment problem by an _ intelligent 
loan policy. 

Fundamentals of post-war plan- 
ning. New England Letter, First 
National Bank of Boston. Octo- 
ber 29, 1943. P. 2. “With vic- 
tory in sight well thought-out 
plans are imperative . . . We must 
realistically come to grips with 
our problems and concentrate our 
efforts on releasing the creative 
forces of private enterprise. 


Public Relations 


Interpreting banking seen as 
post-war F. A. A. problem. Am. 
Banker. 10/22/43. P.1. Louis 
W. Gordon, incoming president of 
Fnancial Advertisers Association 
describes the bank public relations 
man as the idea man and interpre- 
ter of banking. 


Townsend says war offers 
chance to bank advertisers. Am. 
Banker. 10/20/43. P. 1. At 
FAA convention L. E. Townsend 
points out that the war and the 
present times offer an opportunity 
to bank advertising men. 

Young says bankers fight to pro- 
tect people’s savings. Am. Banker. 
10/20/43. P. 1. Benjamin E. 
Young, vice-president, National 
Bank of Detroit, at FAA conven- 
tion urges bankers to stand for 
sound governmental fiscal policies 
and to lay the facts before the 
people in plain everyday language. 

Keeping the staff in condition 
as a selling team. Am. Banker. 
10/14/43. P. 4. Even though 
business comes to banks now with- 
out effort the business-getting 
machinery must be kept intact. 


Ration Banking 


Simplified ration banking. 
Banking. October, 1943. P. 45. 
A discussion of the new reimburse- 
ment schedule. 


Savings 


The Savings Program of the 
Country Bank. R. N. Downie. 
Kansas Banker. October, 1943. 
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P. 11. The attitude of the coun- 
try banks towards the payment of 
interest on savings accounts. 


A majority that expects no 
post-war price inflation. Am. 
Banker. 10/21/43. P.2. Elmo 
Roper survey confirms idea that 
this generation is thrift-minded— 
and that so long as they keep 
thrift-minded, price inflation will 
be stale-mated. 


Future of savings. Am. Banker. 
10/13/43. P.4. Perhaps out of 
our war finance efforts and or- 
ganization will come an effective 
national savings movement. 


Bell predicts peak deposit gain 
by savings banks this year. Am. 
Banker. 10/13/43. P.1. The 
flow of deposits is again running 
strongly toward the savings 
banks, declares Elliott V. Bell, N. 
Y. Superintendent of Banks. 


Savings and Loans 


Loan company or savings bank? 
By Frederic C. Morse. Savings 
and Loans. October, 1943. P. 
19. What should a savings and 
loan company be called? Should 
there not be more uniformity in the 
descriptive title of this type of 
institution? 


Perry scores federal savings 
and loan associations. Am. 
Banker. 10/22/43. P. 1. Joseph 
E. Perry, Commissioner of Banks 
for Massachusetts, calls the Fed- 
eral Savings and Loan Associa- 
tions the gravest threat to sound 
banking in the history of the 
State. 


Service Charges 


More money from _§ service 
charges. Bankers Monthly. 
October, 1943. P. 445. Banks 
can make more money from 
service charges by simplifying the 
charge schedule. Based on a study 
of schedules used in 22 states. 

Adequate service _— charges. 
Stuart Wilson. Arkansas Banker. 
September, 1943. P. 3. If bank 
is not operated at a reasonable 
profit, it cannot long remain a 
good bank, nor a real asset in 
its community. A more uniform 
single standard of analysis of 
accounts is urged. 


Trust Departments 


Theis outlines way to make 
trust departments profitable. Am. 
Banker. 10/16/43. P. 1. At 
Mid-Continent Trust Conference 
Henry A. Theis, vice-president 
Guaranty Trust Company, New 
York City, outlines ways that 
trust departments can be made 
more profitable. 

Joint trust for cemetery funds. 
M. D. Hartman. Trusts and Es- 
tates. October. P. 379. ‘Tells 
how the _ Fidelity-Philadelphia 
Trust Company combines funds 
for efficiency. 

Massachusetts rule vs. legal list. 
Willard C. Poole, Jr. and L. K. 
Elmore. Trusts and _ Estates. 
October. P. 386. Having oper- 
ated under both investment prin- 
ciples, Connecticut trustees are in 
a unique position to speak from 
practical experience as to their 
comparative merits. 





Just out... 


THE EVALUATION 


OF 


RECEIVABLES and INVENTORIES 


AS AN INTEGRAL PHASE OF 
CREDIT ANALYSIS 


By EDWARD F. GEE 


CHAPTER HEADINGS 


Factors in Commercial 
Analysis 


The Financial Factor in 
Commercial Credit Analy- 
sis 

Balance Sheet Analysis 


Receivables and Inventories 
in the Balance Sheet 


The Analysis of Receivables 


Ratio-Aging Receivables to 
Sales 


Bad Debt Losses and Re- 
serves 


A Quality Ratio for Ac- 
counts Receivable 


Trade Notes and Accept- 
ances Receivable 


The Analysis of Inventories 


The Further Analysis of In- 
ventories 


The Valuation of Inven- 
tories 


Special Inventory Methods 


Miscellaneous Inventory 
Considerations 


Concluding Summary 
Appendix 
Bibliography 


ERE is a new book for the bank 
credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 


Sent on Approval 
We would be glad to send this book on 
five days’ approval to any bank or banker. 


Price $3.50 


BANKERS PUBLISHING COMPANY 


465 Main Street 


Cambridge, Mass. 





Real Estate Prices 


Real Estate prices in this coun- 
try will maintain at least their 
wartime high when present peace 
is won and are likely to rise even 
more, in the opinion of Carl F. 
Distelhorst, assistant vice-presi- 
dent of the United States Savings 
& Loan League, writing in the 
July issue of Savings and Loans, 
official publication of the League. 
He bases his conclusions chiefly on 
belief that the full force of infla- 
tionary factors will not be felt 
until after Victory. Possibility 
of at least five years of higher 
prices on residential real estate is 
foreshadowed. 

“Currently higher prices for 
residential properties reflect the 
cheaper dollar, and further de- 
preciation in that dollar will spell 
even higher prices,” writes Mr. 
Distelhorst. ‘Even when cheaper 
dollars are used however there has 
to be a continuing and active de- 
mand to maintain prices. Here is 
what has happened. Three years 
ago, according to census figures, 
14,000,000 or about half of the 
nation’s non-farm households re- 
ported earnings of less than $100 
per month, and were able to pay 
only up to $25 a month for hous- 
ing. By 1942, 8,500,000 of these 
families had been added to the 
group which can afford to pay 
more than $25 a month for rent or 
home ownership. 

“Investment and speculative in- 
terests have been gradually be- 
coming more active. For such pur- 


chasers, rent control has proved 
less of a deterrent than was ex- 
pected, for they are more con- 
cerned with principal appreciation 
than with income. There is ample 
evidence that this was also the 
case in the inflationary boom of 
the 1920's. 


“In the meantime, supply con- 
tinues to fall farther behind be- 
cause new construction has been 
curtailed. _Institutionally held 
real estate is rapidly being liqui- 
dated, releasing further pressure 
from the market. 

“One other factor yet to be con- 
sidered is the trend of material 
and construction costs. The com- 
bined construction cost index of the 
Federal Home Loan Bank Admin- 
istration has shown an increase in 
excess of 20 per cent over 1940 
even though ceiling prices have 
been placed on some of the ma- 
This suggests that cur- 
rent market prices for residential 
properties have not risen far, if at 
all out of line. Higher than present 
prices may willingly be paid by 
those who anticipate that con- 
struction costs will be higher after 
the war. 


terials. 


“Dollars will be cheapened fur- 
ther after the war and prices will 
rise higher as has always been the 
case after every major war. In 
addition there will be tremendous 
pressure to release controls over 
prices and rationing, not only be- 
cause of the desire to be free from 
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government controls, but also be- 
cause it will soon be realized that 
freedom in pricing is an essential 
incentive for capacity production 
and full employment. 

“Progress in prefabricated hous- 
ing, as with every new industry, 
will probably be gradual and the 
number of such units erected in the 
early years will be small in relation 
to the existing 28,000,000 residen- 
tial units in non-farm areas—too 
small to have a depressing effect 
on existing prices except in iso- 
lated cases. 

“Talk of 1,000,000 new units 
per year also raises questions as 


to the effect this volume would 
have on prices. In the first place, 
this figure will probably not be 
reached in the first year after the 
war and may require two or three 
years. Secondly, there is a tre- 
mendous backlog of demand which 
will require an equally tremendous 
volume of new building before the 
saturation point is reached. Based 
on an average use life of 50 
years per dwelling unit, annual 
urban replacement requirements 
alone should approximate 500,000 
which is the annual average of 
new construction over the last 20 
years.” 
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its Santas 
{favorite 
charity / 


E’VE never asked Santa 

Claus what his favor- 
ite charity is, but we'd bet 
the old fellow would 
chuckle: ‘‘Why, Christmas 
Seals, of course!’’ 

You see, these little Seals 

ive the greatest gift of all— 
aang life itself. As long 
as Santa can remember, the 
American people have made 
this a part of their Christmas 
giving — in depression and 
prosperity, in peacetime and 
war. 

This year our needs are 
doubly great—because a 
wartime rise in tuberculosis 
must be prevented. So, make 
sure that every letter and 
package carried by Santa is 
stamped with your Christmas 
gift to mankind—and please 
send in your contribution 
today! 
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BUY CHRISTMAS SEALS 


Because of the importance of the above 


* 


message, this space has been contributed by ~ 


GREETINGS 1943 THE BANKING LAW JOURNAL 
and THE BANKERS MAGAZINE 

















3 ee 1S YOUR UNCLE SAM talking— 
and unless I talk to you like a 
DUTCH uncle, we’re all going broke. 


Ever since thewar started, priceshave 
been RISING. 


That’s bad. Bad for you. Bad for your 
country. And all the price ceilings, wage 
controls, and rationing rules in the world 


won’t keep prices from rising unless 
YOU help. 


How can you help? By following these 
seven rules as GOSPEL until this war 
is over: 

Buy only what you need. 

Keep your OWN prices DOWN—prices 


/ 
1! 
HE DONE | HE DONE 
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AVERAGE 
CITIZEN 


Never mind “who done it=pitch in 
and help get it down! 


for your own labor, your own services, 
or goods you sell. 

Pay no more than ceiling prices. Don’t 
buy rationed goods without giving up 
right amount of coupons. 

Pay your taxes willingly—it’s the cheap- 
est way to pay for the war. 

Pay off your old debts. Don’t make any 
new ones. 

Start a savings account. Buy and keep 
up life insurance. 

Buy more War Bonds. Hold on to them. 

It’s no fun. But if you'll do it, this 


country of ours will be sitting pretty 
after the war... and so will you. 


bendle Sane 


KEEP PRICES DOWN! cue iss ‘corso without 


This advertisement, prepared by the War Advertising Council, is contributed by this magazine 
in co-operation with the Magazine Publishers of America. 
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